
 

 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION  
5:16–CV–00063–BO 

 
KERNAN MANION, M.D.,  
 

Plaintiff, 
 

v. 
 
NORTH CAROLINA MEDICAL BOARD, 
et al., 
 

Defendants. 
 

 

MEMORANDUM IN SUPPORT 
OF THE NORTH CAROLINA MEDICAL 

SOCIETY’S MOTION TO DISMISS 

 
Pursuant to Local Civil Rule 7.2, the North Carolina Medical Society respectfully 

submits this memorandum in support of its motion to dismiss Dr. Kernan Manion’s complaint. 

INTRODUCTION 

This lawsuit attacks the North Carolina Medical Board’s “summary suspension 

procedures,” which followed interactions that Dr. Manion alleges he had with the North Carolina 

Physicians Health Program, Inc. (“NCPHP”).  Compl. ¶ 1.  Dr. Manion has sued the Medical 

Board, NCPHP, five individuals with NCPHP, and six individuals with the Medical Board.   

For reasons known only to Dr. Manion, he has also sued the North Carolina Medical 

Society.  The Society is a private, nonprofit organization dedicated to representing doctors’ 

interests and protecting the quality of patient care.  The Society has nothing to do with this case, 

and the complaint sheds no light on why Dr. Manion apparently thinks it does. 

There are at least three reasons why the claims against the Society warrant dismissal: 

First and foremost, the complaint does not allege any facts about what, if anything, Dr. 

Manion believes the Society did wrong.  The only allegation of any wrongdoing by the Society is 
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a 13-word sentence that, at most, states a legal conclusion.  Under Iqbal’s and Twombly’s 

heightened pleading standards, a federal lawsuit requires much more. 

Second, because the claims against the Medical Board are barred by Eleventh-

Amendment immunity, so are the claims against the Society which, in substance, attack the 

Medical Board.  Under a rule known as the anti-collateral-attack rule, plaintiffs cannot sidestep 

government immunities by suing private parties, like the Society, that deal with the government.  

Therefore, the Eleventh Amendment bars these claims against the Society. 

Finally, the claims against the Society fail because they rely on a flawed legal theory:  

that the Society could be liable for the conduct of individuals it appointed to a nonprofit’s board 

of directors.  No law supports the notion that strict liability can spring from board appointments. 

For all of these reasons, Dr. Manion’s claims against the Society warrant dismissal. 

FACTUAL BACKGROUND 

The Medical Board’s brief in support of its motion to dismiss contains a full description 

of the facts alleged in this lawsuit.  Med. Bd. Br. at 2–7.  For a description of what this lawsuit is 

about, the Society refers the Court to that portion of the Medical Board’s brief. 

As for Dr. Manion’s allegations about the Society, they are so perfunctory that they can 

be repeated here in their entirety.   

The 40-page, 219-paragraph complaint only mentions the Society in six paragraphs.  In 

their entirety, those paragraphs state as follows: 

x “The North Carolina Medical Society (“the Society”) is a statutorily incorporated 
North Carolina nonprofit professional medical association existing to preserve the 
integrity and vitality of the medical profession and to maintain and enhance high 
standards of professional competence and skill among its members, toward the end 
that the medical profession in North Carolina may provide safe, quality medical 
service to its patients.”  Compl. ¶ 17. 
 

x “The Society performs its functions through its subsidiary and affiliate organizations 
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and appoints some members of the Board of Directors of NCPHP with the specific 
function of oversight of NCPHP’s activities and its compliance with the law.”  Id. ¶ 
18. 
 

x “The Society maintains its principal offices at 222 N Person St # 200, Raleigh, NC 
27601.”  Id. ¶ 19. 
 

x “NCPHP is an affiliate organization of the Society . . . . A significant number of 
directors on NCPHP’s Board of Directors are appointed by NCMB and the Society.”  
Id. ¶ 20. 
 

x “The State of North Carolina, by and through [the Medical Board], entered into a 
formal relationship with the Society and NCPHP by way of a Memorandum of 
Understanding dated November 30, 2009.”  Id. ¶ 22. 
 

x “[T]he Society and [the Medical Board] failed and continue to fail to properly oversee 
and supervise NCPHP.”  Id. ¶ 169. 
 

Other than these six paragraphs, the lawsuit does not mention the Society by name.   

In short, the complaint never says how, if at all, Dr. Manion believes the Society could 

have harmed him.  

GOVERNING STANDARDS 

 The Medical Board’s brief in support of its motion to dismiss accurately describes the 

governing standards for a motion, like this one, under Rules 12(b)(1), 12(b)(2), and 12(b)(6).  

Med. Bd. Br. at 7.  Those same standards apply here. 

ARGUMENT 

I. DR. MANION CANNOT BRING A FEDERAL LAWSUIT AGAINST THE 
SOCIETY BASED ON A 13-WORD, CONCLUSORY SENTENCE. 

 
This Court is no doubt familiar with the Twombly/Iqbal pleading standard.  See, e.g., 

Harty v. Luihn Four, Inc., 747 F. Supp. 2d 547 (E.D.N.C. 2010) (Boyle, J.) (dismissing claims 

under Twombly/Iqbal standard), aff’d, 2011 U.S. App. LEXIS 22919 (4th Cir. Nov. 16, 2011); 

Ennett v. Cumberland Cnty. Bd. of Educ., 698 F. Supp. 2d 557 (E.D.N.C. 2010) (Boyle, J.) 

(same); see also Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009); Bell Atl. Corp. v. Twombly, 550 
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U.S. 544, 555 (2007).  

Applying the Twombly/Iqbal standard, Dr. Manion’s complaint warrants dismissal.  

Indeed, under state-court notice-pleading standards, the complaint would still warrant dismissal. 

The complaint contains more than 10,000 words, yet only 13 of them (roughly 0.1%) 

allege any perceived wrongdoing by the Society.   

Worse still, those 13 words read as follows: “[T]he Society . . . failed and continue(s) to 

fail to properly oversee and supervise NCPHP.”  Compl. ¶ 169.   

Dr. Manion cannot bring a federal lawsuit against the Society based on these 13 words. 

These 13 words do not set out facts describing when, where, or how the Society could 

possibly have harmed Dr. Manion.  Rather, these 13 words form a “conclusory statement,” a 

“legal conclusion couched as a factual allegation,” a “naked assertion devoid of further factual 

enhancement,” or a combination of all three of these deficiencies.  Iqbal at 678.   

As the Court is well-familiar, under Twombly/Iqbal, these types of conclusory allegations 

must be disregarded—in other words, they are treated as if they had not been pled at all.  Id.  

Consequently, for Twombly/Iqbal purposes, the complaint fails to allege a single fact about any 

alleged wrongdoing by the Society. 

In sum, the complaint leaves the Society to guess about what Dr. Manion believes it did, 

or how it might defend itself in this lawsuit.  In this regard, the complaint against the Society is 

exactly what the U.S. Supreme Court has twice condemned:  “an unadorned, the-defendant-

unlawfully-harmed-me accusation.”  Iqbal at 678 (quoting Twombly at 555). 

If the U.S. Supreme Court’s decisions in Twombly and Iqbal mean anything, they mean 

that a federal lawsuit cannot be premised on a 13-word, conclusory sentence.  For this reason, 

first and foremost, the complaint against the Society should be dismissed. 
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II. DR. MANION CANNOT SIDESTEP THE MEDICAL BOARD’S ELEVENTH-
AMENDMENT IMMUNITY BY SUING THE SOCIETY. 
 
As the Medical Board’s brief shows, the Medical Board is a state agency with Eleventh-

Amendment immunity from lawsuits like this one.  Med. Bd. Br. at 7–12.  Thus, Eleventh-

Amendment immunity shields the Medical Board and the Board-affiliated defendants from Dr. 

Manion’s claims. 

That same Eleventh-Amendment immunity also ends this lawsuit against the Society.   

Courts have consistently barred plaintiffs from attacking government agencies—and 

evading the strict limits on those attacks—by suing private parties who deal with those agencies.  

These decisions form a rule known as the anti-collateral-attack rule.   

The Fourth Circuit’s decision in Palumbo v. Waste Techs. Indus., 989 F.2d 156 (4th Cir. 

1993), illustrates the anti-collateral-attack rule.  In Palumbo, the plaintiffs sued several waste 

management entities alleging that their operation of a hazardous waste facility violated an 

environmental statute.  Id. at 157–58.   

Even though the defendants in Palumbo were private organizations, the Fourth Circuit 

noted that the plaintiffs’ claims were “at root, a collateral attack on the permitting decisions of 

the federal and Ohio EPAs.”  Id. at 160.  Therefore, the plaintiffs “should have taken up these 

challenges with the appropriate agencies, or raised them on direct appeal from EPA permitting 

decisions, whether in state or federal court.”  Id.  Accordingly, the Fourth Circuit dismissed the 

complaint.  Id. at 162. 

Similarly, in Champaign-Urbana News Agency, Inc. v. J. L. Cummins News Co., 632 

F.2d 680, 692–93 (7th Cir. 1980), the Seventh Circuit applied the anti-collateral-attack rule to 

bar plaintiffs from suing private parties as a means of sidestepping the federal government’s 

sovereign immunity.  There, the plaintiffs sued the Army, the Air Force, and a private party that 
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dealt with the military, alleging that the contract between them violated the antitrust laws.  Id. at 

681.   

After explaining that sovereign immunity barred the plaintiff’s claims against the Army 

and the Air Force, the Court held that the plaintiff could not circumvent sovereign immunity by 

suing the private party.  Id. at 629.  As the Court stated, “to hold otherwise would only permit 

collateral attack upon our holding of governmental immunity for (the Army and the Air Force).”  

Id. at 692–93.  Accordingly, the Court dismissed the claims against the private party.  Id. 

North Carolina’s courts also apply the anti-collateral-attack rule to bars lawsuits, like this 

one, that attack a state agency by suing private parties that deal with the agency.  See, e.g., 

Vanwijk v. Prof’l Nursing Servs., Inc., 213 N.C. App. 407, 410, 713 S.E.2d 766, 768 (2011); 

Prentiss v. Allstate Insurance Co., 144 N.C. App. 404, 548 S.E.2d 557 (2001); Flowers v. 

Blackbeard Sailing Club, Ltd., 115 N.C. App. 349, 349–50, 444 S.E.2d 636, 637 (1994); Burrill 

v. Long, No. COA06–955, 2007 WL 2244658, at *2 (N.C. Ct. App. Aug. 7, 2007) (unpublished).   

These authorities show that the anti-collateral-attack rule applies whenever “the 

underlying substance of plaintiff’s claim is an attack on [an agency’s action].”  Prentiss, 144 

N.C. App. at 406, 548 S.E.2d at 559.  In fact, in North Carolina’s most recent anti-collateral-

attack decision, the Court of Appeals went even further:  It applied the rule to a claim against a 

private party that “happen[ed] to stem from decisions of an administrative agency.”  Vanwijk, 

213 N.C. App. at 410, 713 S.E.2d at 768.   

Here, Dr. Manion’s lawsuit easily satisfies these standards.   

As described above, only 0.1% of the complaint says anything substantive about the 

Society at all.  The other 99.9% of the complaint challenges the Medical Board’s investigation 

into Dr. Manion’s fitness to practice medicine when an evaluation determined that he was 
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delusional.   

Indeed, the complaint’s opening paragraph, entitled “Nature of the Action,” contends that 

Dr. Manion has been harmed by “the arbitrary and unlawful application of summary suspension 

procedures by the North Carolina Medical Board.”  Id.  Notably, while this paragraph mentions 

the Medical Board and NCPHP, it does not mention the Society. 

As these points show, Dr. Manion’s lawsuit against the Society is, in substance, an attack 

on the Medical Board.  Therefore, just as the Eleventh Amendment bars this lawsuit against the 

Medical Board, it also bars this lawsuit against the Society.  Under the anti-collateral-attack rule, 

Dr. Manion cannot evade the Medical Board’s Eleventh-Amendment immunity by naming the 

Society as a defendant.   

For these reasons, the claims against the Society should be dismissed under Rules 

12(b)(1) and 12(b)(2). 

III. THE SOCIETY CANNOT BE HELD LIABLE FOR THE CONDUCT OF 
INDIVIDUALS IT APPOINTED TO A BOARD OF DIRECTORS. 

As described above, the complaint leaves the Society—and the Court—to guess at how, 

if at all, Dr. Manion believes the Society could have harmed him.   

The only hint that Dr. Manion provides is the 13-word, conclusory sentence that “the 

Society . . . failed and continue(s) to fail to properly oversee and supervise NCPHP”—the entity 

to which the Society appointed a few directors.  Compl. ¶¶ 20, 169.  

Thus, it appears Dr. Manion may believe that the Society can be held liable based on its 

appointments to NCPHP’s board.  If so, this belief would be mistaken. 

To the best of the undersigned’s knowledge, no court has ever imposed liability on a 

defendant based on the conduct of individuals it appointed to a board.  Indeed, the one time in 

North Carolina’s history that this notion of “appointment liability” was considered, the North 
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Carolina Supreme Court rejected it.  See McIlhenney v. Wilmington, 127 N.C. 146, 150, 37 S.E. 

187, 188 (1900) (refusing to hold city liable for torts of police officers merely because the city 

appointed those officers under a legislatively imposed duty). 

The same is true outside of North Carolina, where the few courts to consider this creative 

legal theory have rejected it.  See Wade v. Miss. Coop. Extension Serv., 424 F. Supp. 1242, 

1258–59 (N.D. Miss. 1976) (refusing to hold defendants liable for discriminatory practices of 

state agency to which they appointed certain members); Cruz-Acevedo v. Toledo-Davila, 660 F. 

Supp. 2d 205, 217 (D.P.R. 2009) (refusing to hold police superintendent liable for appointee’s 

misconduct); State v. Hicks, 219 Ariz. 328, 329, 198 P.3d 1200, 1201 (2009) (holding that the 

State is not “vicariously liable when a private attorney appointed [by the State] to represent an 

indigent criminal defendant provides negligent representation”); Browder v. Anderson, No. 

5:07CV–P202–R, 2008 U.S. Dist. LEXIS 34684, at *10 (W.D. Ky. Apr. 25, 2008) (dismissing 

Section 1983 claims against Veteran Affairs official stemming from appointee’s conduct). 

Courts have rejected this notion for good reason.  After all, if an appointee’s conduct 

could impose liability on the appointer, it would create a dangerous form of strict liability.  

Governors, for example, would be liable for the missteps of their cabinet-level appointees.  

Likewise, shareholders who appointed individuals to a company’s board of directors would be on 

the hook for those directors’ failings.  Fortunately, that is not the law in any jurisdiction. 

Dr. Manion’s apparent theory of “appointment liability” is unprecedented.  For this 

additional reason, the complaint should be dismissed. 

CONCLUSION 

For the reasons above, the Society respectfully request that the Court dismiss the claims 

against it.  
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Respectfully submitted the 11th day of April, 2016. 

 
   POYNER SPRUILL LLP 

 
By: s/ Andrew H. Erteschik  

Andrew H. Erteschik  
N.C. State Bar No. 35269 
P.O. Box 1801 
Raleigh, NC  27602-1801 
Telephone: 919.783.2895 
Facsimile: 919.783.1075 
aerteschik@poynerspruill.com 
 
s/ J.M. Durnovich  
J.M. Durnovich 
N.C. State Bar No. 47715 
301 South College Street, Suite 2300 
Charlotte, NC 28202 
Telephone: 704.342.5344 
Facsimile: 704.342.5264 
jdurnovich@poynerspruill.com 
 
COUNSEL FOR DEFENDANT  
THE NORTH CAROLINA 
MEDICAL SOCIETY 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that I have this day electronically filed the foregoing with the Clerk of 

Court using the CM/ECF system which will send notification of such filing to all counsel and 

parties of record as follows: 

Donald Carrington Davis 
Ackerman Brown, PLLC 
2101 L Street NW, Suite 440 
Washington, DC 20037 
Counsel for Plaintiff 
 
Matthew W. Sawchak 
Thomas H. Segars 
Paul Cox 
Ellis & Winters LLP 
P.O. Box 33550 
Raleigh, NC 27636 
Counsel for defendants North Carolina 
Medical Board, R. David Henderson, 
Scott G. Kirby, M.D., Cheryl Walker- 
McGill, M.D., Paul S. Camnitz, M.D., 
William A. Walker, M.D., Ralph C. 
Loomis, M.D., Janice E. Huff, M.D., 
and Pascal Udekwu, M.D. 
 
G. Gray Wilson 
Lorin J. Lapidus 
Wilson, Helms & Cartledge LLP 
110 Oakwood Drive, Suite 400 
Winston-Salem, NC 27103 
Counsel for defendants North Carolina 
Physicians Health Program, Inc., David D. 
Collins, Gregory W. Taylor, and Warren 
Pendergast 

 
 
 This the 11th day of April, 2016.  
 

s/ Andrew H. Erteschik   
Andrew H. Erteschik 
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