
 

 

IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

Western Division 
Case No. 5:16-cv-00063-BO 

 
 
KERNAN MANION, M.D., 
 

Plaintiff, 
 

v. 
 
NORTH CAROLINA MEDICAL BOARD; 
NORTH CAROLINA PHYSICIANS 
HEALTH PROGRAM, INC.; and NORTH 
CAROLINA MEDICAL SOCIETY 
 

and 
 
WARREN PENDERGAST, M.D.; R. 
DAVID HENDERSON; SCOTT G. KIRBY, 
M.D.; PASCAL UDEKWU, M.D.; and 
GREGORY W. TAYLOR, M.D., each in his 
or her individual and official capacity;  
 

and 
 
CHERYL WALKER-McGILL, M.D.; PAUL 
S. CAMNITZ, M.D.; WILLIAM A. 
WALKER, M.D.; RALPH C. LOOMIS, 
M.D.; JANICE E. HUFF, M.D.; and DAVID 
D. COLLINS, M.D., each in his or her 
individual capacity, 
 

Defendants.	

 
 
 
 
 
 
 
PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO THE NORTH CAROLINA 
MEDICAL BOARD’S AND BOARD-
AFFILIATED DEFENDANTS’ MOTION TO 
DISMISS	

 
 

NOW COMES Plaintiff, by and through his counsel undersigned, and submits this 

memorandum in support of his response in opposition to the above-captioned Defendants’ 

motion to dismiss the complaint: 

 

Case 5:16-cv-00063-BO   Document 50   Filed 05/11/16   Page 1 of 26



 

2	

INTRODUCTION 

Dr. Manion seeks to remedy the caustic and damaging effects of a system created and 

perpetuated by the Defendants under which his license was constructively revoked, not because 

he was shown to be unfit to practice psychiatry, but because he would not submit to unwarranted, 

unnecessary and harmful medical assessment and treatment that the Defendants prescribed for 

him without good cause.  Dr. Manion seeks the reinstatement of his license through injunctive 

relief and money damages against the Defendants who have enforced and continue to enforce the 

broad and ill-defined policies and practices that deprive Dr. Manion of important federal 

constitutional, statutory and common law rights.  It is important to note that Dr. Manion has 

never been shown to be mentally ill or impaired, or in any way a potential harm to his patients or 

to the public.  Further, he did not lose his license because Defendants actually believed he was 

such.  Dr. Manion lost his license when he refused to accept the wrongful diagnosis of the North 

Carolina Physicians Health Program and submit to costly out-of-state invasive and inherently 

biased evaluation inevitably leading to compulsory treatment and extended monitoring for a 

mental illness that qualified experts have stated he simply does not have1.  Instead of abiding by 

its legal obligation limited to revoking licensure only upon a showing that Dr. Manion was truly 

unfit to practice medicine and was a real threat of harm to existing or potential patients, the 

Board Defendants stripped Dr. Manion of his license to practice and his livelihood on contrived 

pretense and without providing him so much as a shred of requisite due process. 

Dr. Manion sufficiently and thoroughly states plausible claims that this Court may 

properly hear within its grant of subject matter jurisdiction.  Specifically, Dr. Manion fully 
                                                
1 Even if Dr. Manion had been properly diagnosed with a mental illness, there still must be a showing that 
he is “impaired” before the Board can take away his license to practice medicine.  Dr. Manion asserts, as 
a physician with experience in psychiatric practice, that not all mental illnesses, such as some forms of 
depression, are severe enough as to render a physician “impaired.”   
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alleges claims under 42 U.S.C. § 1983 for Defendants’ violations and continuing violations of 

due process and rights against unreasonable search and seizure; under the Americans with 

Disabilities Act; and under certain North Carolina statutes. 

Dr. Manion contends that this federal action is the only mechanism available to him by 

which he may break the vicious cycle created by Defendants’ policies, practices and customs 

executed under the veneer of immunity from suit, yet done with no oversight or accountability.  

Without this court’s intervention, Defendants will likely continue to mischaracterize their 

engaging in unwarranted invasive investigation, coerced mental health referral to an inherently 

biased agency (itself operating without due process or oversight), assignment of intentionally 

wrongful and extremely harmful diagnoses, and the unlicensed corporate practice of medicine 

falsely veiled as state-permissible “peer review.”  And without intervention by this Court, 

Defendants will continue to do so in furtherance of certain goals, one of which seems to be to 

force licensees into extended multiparty costly evaluation and treatment at “preferred” pre-

selected facilities as a result of false NCPHP assessment, and then into inordinately lengthy and 

invasive monitoring, regardless of whether such multiparty out-of-state assessment, treatment 

and monitoring was reasonable or necessary.  This course of action will not only rob many more 

good and honest medical providers of their professions, their reputations, and their medical 

licenses which are the sole source of their livelihood, it will also likely jeopardize existing 

patient care and further deprive North Carolina patients of these physicians’ unique expertise and 

compassionate care. Allowing the Defendants to continue in this manner will permit continued 

endangerment of individual rights and of the public good. 

Dr. Manion does not argue that the Defendants’ complaint investigation and disciplinary 

functions are unnecessary or unauthorized; indeed they are important, but they require attendant 
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protections for licensees.  Nor does Dr. Manion assert that PHP is without purpose and merit.  

Dr. Manion himself has been active in the physician wellness movement, was an early proponent 

of PHP’s overall mission, and recognizes that it has continued relevance when it plays by the 

rules.  Certainly, it seems likely that NCPHP has in some way helped some legitimately 

designated impaired physicians address bona fide illness and impairment and regain control of 

their lives and resume their careers.  But such a claimed usefulness alone cannot justify the 

intentional and pervasive and irreversibly harmful disregard for the rights of Dr. Manion and 

other similarly situated licensees by the cumulative actions of these Defendants.  Dr. Manion 

simply argues that PHP and the Board have knowingly exceeded their statutory authority in their 

treatment of him and other similarly situated North Carolina licensees.   

This case isn’t the typical case in which a physician files suit because he is unhappy with 

a decision by a medical licensing board to revoke his license after the board considered all the 

evidence at a full hearing.  This case boils down to whether the Board should be able to cause to 

happen an invasive, unwarranted and corrupt investigation; cause coerced mental evaluations on 

the basis of such investigation to be undertaken by an unlicensed and biased entity (PHP) which 

routinely denies requisite due process and itself has no safeguards against its illicit behavior; be 

subjected to a fraudulent assessment arriving at an intentionally wrongful diagnosis; 

compulsorily be subjected on this basis to further wrongful medical assessment, unwarranted 

treatment and preventative monitoring under the false banner of public safety; and, via these 

devious mechanisms undertaken under the dubious mantle of legal immunity, revoke the 

legitimately acquired property right of a license to practice medicine and further actively prevent 

the reacquisition of that license with utterly no just cause. 
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Dr. Manion has pleaded adequate facts to show this Court that he should have the 

opportunity to prove his allegations on behalf of himself and all licensees who have committed 

no infraction, evidenced no legitimate reason for concern about the presence of an illness or 

impairment which might jeopardize patient care or public safety, and who have never in fact 

jeopardized patient or public safety.   

STATEMENT OF RELEVANT FACTS 

In lieu of restating facts already sufficiently pleaded, Plaintiff adopts and directs the court 

to his Complaint [Dkt. No. 2].  The Complaint contains a detailed and thorough accounting of 

Dr. Manion’s plight and accordingly places the Defendants on notice of the harms Dr. Manion 

claims they have caused. 

ARGUMENT 

I. THE ELEVENTH AMENDMENT DOES NOT BAR DR. MANION’S CLAIMS 
AGAINST THE INDIVIDUAL BOARD-AFFILIATED DEFENDANTS2 

 
 Defendants assert that immunity under the Eleventh Amendment attaches to the Board 

and all Board-affiliated Defendants in this action.  While Plaintiff concedes that such immunity 

                                                
2 While ostensibly applicable only to a state-action antitrust immunity analysis, N. Carolina State Bd. of 
Dental Examiners v. F.T.C., 135 S. Ct. 1101, 1105, 191 L. Ed. 2d 35 (2015) demonstrates that self-
regulated professional licensing agencies such as the North Carolina Medical Board are unique creatures 
that behave differently than most state entities because they are unsupervised by the state and self-
interested.  Furthermore, an FTC staff guidance publication contemplates that there may be situations in 
which a “pattern or program of disciplinary actions by a regulatory board affecting multiple licensees may 
have a substantial effect on competition.” Together, these recent developments raise the question of 
whether self-regulated licensing boards should be afforded the same level of immunity that well-regulated 
and supervised state agencies are afforded.  Dr. Manion argues that the Board and PHP Defendants take 
full advantage of their lack of supervision by the State, knowingly exceeding the scope of their statutory 
authority by overriding medical provider decisions, diagnosing medical conditions, forcing treatment on 
licensees regardless of whether such treatment is necessary, and using intimidation to force unimpaired 
licensees to comply with a program designed to help licensees that are actually impaired.  Dr. Manion’s 
complaint alleges more than just the malicious revocation of his license: it demonstrates an entire 
unsupervised and self-interested system that creates a trap for innocent licensees who are forced into its 
claws by as little as an unfounded anonymous complaint.   
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generally attaches to protect state agencies from federal suits such as this one in the absence of 

waiver or abrogation, Plaintiff asserts that the individual Board-affiliated Defendants may be: (1) 

sued in their personal capacities; (2) liable for acting either outside the scope of their respective 

offices or in an arbitrary manner; and (3) prospectively enjoined from continuing to apply and 

enforce the policies and practices that continue to deprive Dr. Manion of his license and his 

livelihood.  

A. The Board-affiliated Defendants are each sued in their personal capacity and 
they acted outside the scope of their respective offices and/or in an arbitrary 
manner. 

 
 The Eleventh Amendment “does not bar suits against governmental officials sued in their 

personal capacities.” Suarez Corp. Indus. v. McGraw, 125 F.3d 222, 229 (4th Cir. 1997).  

Further, the court must analyze whether the complaint alleges that the official “acted either 

outside the scope of his respective office or, if within the scope, acted in an arbitrary manner, 

grossly abusing the lawful powers of office.”  Gallipeau v. Berard, 734 F.Supp. 48, 51 (D. R.I. 

1990)(quoting Scheuer v. Rhodes, 416 U.S. 232, 235 (1974)).   

 Each of the Board-affiliated Defendants is sued in his or her individual capacity and the 

complaint alleges that they personally acted to deprive Dr. Manion of his constitutional rights. 

(Compl. ¶ 132) (“The individual Defendants were and/or are personally involved in creating, 

implementing and carrying out the above-mentioned unconstitutional practices.”).  Furthermore, 

the Complaint alleges that the Board-affiliated Defendants acted arbitrarily, abusing the powers 

of their office.  For example:  

“Defendants engaged and continue to engage in various actions designed to increase the 
broad scope of activity and power of NCPHP beyond its statutory boundaries, increase its 
budget, and gain power by unilateral action or creating the aforementioned customs, 
practices, policies or procedures designed to arbitrarily increase the number of NCPHP 
participants and subject participants to extensive, unnecessary and involuntary 
assessment and treatment.” (Compl. ¶ 127) (emphasis added) 
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“Defendants’ arbitrary use of unsupervised investigation and summary suspension 
procedures, without investigation and regard to whether Dr. Manion was and is actually a 
threat to the public health, safety and welfare, was not narrowly tailored to serve a 
compelling state interest.” (Compl. ¶ 147) 
 
“Dr. Manion received constructive suspension of his license as a result of his 
noncompliance with NCPHP for refusing to accept unnecessary treatment, 
unconstitutional treatment, and the arbitrary treatment decisions of Defendants. Dr. 
Manion has further been retaliated against for enforcing his fundamental rights to 
procedural and substantive due process.” (Compl. ¶ 171) 
 

 Dr. Manion disputes Defendants’ assertion that his complaint concedes that Defendants’ 

actions were authorized and not ultra vires.  The entire crux of Dr. Manion’s complaint is that 

the Board-affiliated Defendants’ actions were beyond the scope of their statutory authority, since 

statute only gives the Board or its members the authority to revoke or suspend Dr. Manion’s 

license if it can demonstrate, with consideration of thoroughness and after having afforded all 

means of due process, that he is “unable to practice with reasonable skill and safety to patients.”  

See N.C. Gen. Stat. § 90-14(a)(5).  In fact, contrary to Defendants’ misunderstanding of his 

allegations, Dr. Manion alleges that the Board and its affiliated Defendants revoked and/or 

suspended his license only on the basis that he refused to cooperate with PHP and not because 

they believed or could show him to be deficient in skill and/or a risk to patient safety.  (Compl. 

¶¶ 71, 79, 81, 171).  In that way, the Board-affiliated Defendants shirked their statutory and 

constitutional responsibilities to safeguard Dr. Manion’s rights and were not acting in a manner 

consistent with the purpose and authority of the North Carolina Medical Board.   

 These well-pleaded facts must be accepted as true by the court in analyzing a Rule 12 

motion to dismiss.  Assumed to be true at this stage, they establish Dr. Manion’s right to engage 

in discovery to prove their veracity. 
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B. The Ex Parte Young exception to Eleventh Amendment immunity permits 
Dr. Manion’s claims against the Board-affiliated Defendants. 

 
 Under long-held and recognized Supreme Court precedent, the federal courts may order a 

state official in his or her own name to comply with federal law.  Ex Parte Young, 209 U.S. 123, 

28 S. Ct. 441 (1908). 

 As further explained herein, Complaint seeks and is entitled to prospective injunctive 

relief against certain individual Board-affiliated officials to bar them from continuing to violate 

federal law by enforcing and applying the policies and procedures that continue to deprive Dr. 

Manion of his procedural and substantive due process rights.  (Compl., Prayer for Relief ¶ 2).  

 Despite evidence indicating Dr. Manion is safe to practice and was never assessed to be 

unfit to practice by any reason, Defendants continue to treat him as if he is unfit to practice.  This 

is the very essence of the kind of continuing, present adverse effect for which injunctive relief is 

properly sought.  This is certainly a case in which prospective injunctive relief has the power to 

bar the continued use of Defendants’ summary suspension policies and practices to end and 

prevent the pleaded harm, not only against Dr. Manion but against many others similarly 

situated.     

C. Title II of the ADA Abrogrates Eleventh Amendment immunity and subjects 
the Board and its officials to liability for violating Dr. Manion’s rights 
because they wrongly regarded him as disabled.  

 
 The United States Supreme Court and the Fourth Circuit have ruled that Congress 

properly abrogated Eleventh Amendment immunity when it enacted Title II of the Americans 

with Disabilities Act of 1990, 42 U.S.C. § 12202 (“ADA”).  United States v. Georgia, 546 U.S. 

151, 159 (2006); Constantine v. Rectors & Visitors of George Mason Univ., 411 F.3d 474, 490 

(4th Cir. 2005).  Therefore, the Eleventh Amendment does not offer immunity to the North 

Carolina Medical Board or the Board-affiliated Defendants acting in their official capacities and 
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they are each liable for the full panoply of remedies available under the ADA.  As further 

discussed below, Dr. Manion has proffered factual allegations that establish Defendants’ liability 

for unlawfully depriving him of his medical license and his livelihood because they wrongly 

regarded him as disabled. 

II. DR. MANION HAS STANDING TO BRING HIS CLAIMS AND THE CLAIMS 
OF OTHERS SO SIMILARLY SITUATED WHO ARE UNABLE TO PROTECT 
THEIR OWN INTERESTS3 

 
A. Dr. Manion has standing to assert his own claims. 

 
 Because Dr. Manion seeks to remedy an ongoing wrong through prospective injunctive 

relief pursuant to Ex Parte Young, he has standing to bring his Section 1983 claims against the 

Board-affiliated Defendants.  Defendants cite City of Los Angeles v. Lyons, 461 U.S. 95 (1983) 

to support its argument that Dr. Manion has no claims that may be redressed by injunctive relief 

because they assert that he is not suffering from continuing, present adverse effects.  In Lyons, 

the Court dealt with whether a past harm – being choked by a police officer – could give rise to 

prospective injunctive relief.  The Court found that because it was unlikely that in the absence of 

injunctive relief, the plaintiff would be choked again by the police, he could not show that the 

relief sought would redress the harm done.  In the instant case, Dr. Manion wasn’t just choked by 

the Board – the Defendants continue to have a strangle hold on his career.  The wrong done to 

Dr. Manion is a continuing violation that can be solved by ordering the Defendants to cease the 

policies and practices that lead to summary license suspension of unimpaired licensees and to 

reinstate Dr. Manion’s license as if he had never been subjected to undue process.   

                                                
3 This point is especially salient in light of the report of the 2014 Performance Audit of PHP conducted by 
the Office of the State Auditor, which is filed as Exhibit A to Plaintiff’s Memorandum in Opposition to 
the PHP Defendants’ Motion to Dismiss, filed on the same date as the instant Memorandum, and also 
available publicly on the State Auditor’s website at: 
http://www.ncauditor.net/EPSWeb/Reports/performance/per-2013-8141.pdf 
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 Defendants’ lack-of-standing arguments fly in the face of what Dr. Manion has clearly 

and repeatedly alleged in his complaint.  Whether such adverse effects persist as a result of 

Defendants’ practices is a factual matter to be developed through discovery.  At this stage, 

though, Dr. Manion has sufficiently and in good faith alleged that he continues to be denied 

licensure, despite having presented substantial evidence that he was never legitimately diagnosed 

as having a practice-limiting mental illness nor ever deemed to be unsafe to practice psychiatry, 

only because the Defendants continue to demand that he submit to a process devoid of 

procedural and substantive integrity.  Dr. Manion has already sought licensure once since his 

license was constructively revoked and has been denied; there is good reason to believe that each 

time Dr. Manion seeks the reinstatement of his license, the Defendants will deny his requests 

until this court orders injunctive relief.   

B. Dr. Manion has standing to assert the claims of others harmed by 
Defendants. 

 
 Dr. Manion also has third-party standing to bring claims on behalf of other licensees who 

have been treated similarly to Dr. Manion but fear the prospect of retaliation from the heavy and 

unsupervised hand of the Board and the PHP.  The Supreme Court laid out a three-factor test to 

determine whether a party rightly has third-party standing to represent the claims of others.  

Powers v. Ohio, 499 U.S. 411 (1991).  First, the litigant must have suffered an “injury-in-fact,” 

thus giving him a “sufficiently concrete interest” in the outcome of the issue in dispute.  Next, 

the litigant must have a close relation to the third party.  Finally, there must exist some hindrance 

to the third party's ability to protect his or her own interests.  Dr. Manion meets all three factors. 

 Dr. Manion suffered an injury in fact when Defendants forced him to give up his license 

– an injury suffered by numerous other licensees in North Carolina.  Next, Dr. Manion is closely 

experientially related to other unimpaired licensees who have been forced by Defendants into 
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PHP evaluation and PHP-mandated assessment and treatment unnecessarily and then punished 

for failing to cooperate with Defendants’ unreasonable mandates.  Imagine the State of North 

Carolina forcing someone suspected of alcohol abuse – but without evidence of alcohol abuse – 

to go to AA meetings and rehabilitation in Kansas.  That’s almost exactly what has happened to 

Dr. Manion and many others.  Finally, there is a clear hindrance to other licensees bringing their 

claims forward in this or other courts because it is alleged that the draconian policies of the 

Board and PHP have a deterrent effect on those who would wish to challenge the Board’s and 

PHP’s policies.  If the Board, PHP, or any of their affiliates perceives a licensee as a 

troublemaker for asserting his or her claims, it would take as little as an “anonymous tip” from a 

“concerned citizen” to the Board to force the licensee into PHP evaluation, which inevitably 

results either in: (a) unncecessary costly cooperation with PHP’s mandates, or (b) if the licensee 

is unable to afford to cooperate with PHP, with certain license suspension or revocation.  

Furthermore, a licensee has no way to contest the validity of a PHP evaluation.  There is no 

escape without incurring some kind of significant undue expense or cost.  As such, this court 

should find that Dr. Manion has standing to assert not only his own rights, but those of licensees, 

some of whose identities are confidentially known to Dr. Manion and some who will likely be 

identified through discovery.   

 Finally, the parties do not dispute that Dr. Manion has standing to bring claims under the 

ADA because he has alleged that he is a qualified individual within the meaning of the statute 

and that Defendants discriminated and deprivation occurred specifically because they chose on 

the basis of false investigation to perceive and portray him as disabled.    
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III. YOUNGER ABSTENTION DOES NOT BAR DR. MANION’S CLAIMS. 

 Defendants argue that Dr. Manion’s dispute with the Board is pending and that as a 

result, the court should abstain from considering his claims pursuant to Younger v. Harris, 401 

U.S. 37 (1971).  However, the Supreme Court has since reined in the Younger abstention 

doctrine by strongly cautioning the federal courts that Younger abstention is an exceptional 

remedy limited to only three kinds of proceedings: (1) ongoing state criminal proceedings, (2) 

certain civil enforcement proceedings, and (3) civil proceedings involving certain orders 

uniquely in furtherance of state courts’ ability to perform their judicial functions. Sprint 

Commc'ns, Inc. v. Jacobs, 571 U.S. ____, 134 S. Ct. 584 (2013). 

 Defendants also cite Middlesex Cty. Ethics Comm’n v. Garden State Bar Ass’n, 457 U.S. 

423 (1982) in support of their arguments.  However, the Jacobs Court, less than three years ago, 

clearly distinguished Middlesex because it only dealt with a lawyer’s challenge to a state ethics 

committee’s hearing, which the Court found to be akin to a state criminal proceeding.  All of the 

rest of the published cases to which Defendants cite were decided prior to Jacobs.  The 

unpublished Battersby case cited dealt with a chiropractor’s effort to seek federal relief while the 

plaintiff’s matter was truly still pending before the state’s board of chiropractic examiners.  The 

Battersby court did not even acknowledge the restrictions the Jacobs Court placed on Younger 

abstention only eight months prior to the Battersby decision.  

 In any event, Dr. Manion’s disciplinary matter before the Board is no longer “ongoing” 

(even though the license suspension and lack of due process is ongoing) because he was strong-

armed into suspending his license in exchange for a “Letter of Concern” being entered on his 

permanent record and the charges brought against him being dismissed with prejudice. (Compl. 

¶¶ 75-77).   There was no appealable action by the Board.  In fact, the “Letter of Concern,” 
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publicly available on the Board’s website, states that the Board’s “investigation” into Dr. Manion 

is “now deemed closed.” 

 Arguably, the Board and its members took this course of action to tee up the very 

arguments it now makes against Dr. Manion’s ability to proceed in court – that he took what the 

Defendants have coined a “plea deal” and that he failed to proceed to a trial on the merits and 

exhaust his remedies.  Such an argument is a farce, given that the Board and its members 

communicated through their lawyer, Mr. Blankenship, that suspension of Dr. Manion’s license 

was a foregone conclusion and that the hearing would be nothing more than a way to formally 

adjudicate what had already been decided.  (Compl. ¶¶ 73-76, 116).  Prosecutors in criminal 

litigation cannot bring unfounded charges against a criminal defendant and then justify a plea 

deal as a “choice” given that the Defendant would have had an opportunity for a trial.  That is the 

very definition of a kangaroo court; such disregard for due process is an insult to the rule of law. 

IV. THE BOARD-AFFILIATED DEFENDANTS DO NOT ENJOY QUASI-JUDICIAL 
IMMUNITY UNDER THESE CIRCUMSTANCES 

 
While it is true that the Fourth Circuit has noted near unanimity among the federal courts 

that members of a state medical disciplinary board are entitled to absolute quasi-judicial 

immunity from damages for performing judicial or prosecutorial functions, absolute immunity 

does not attach to every job function of a medical board member’s role.  As the court observed, 

“absolute immunity is not required for ‘those aspects of the prosecutor's responsibility that cast 

him in the role of an administrator or investigative officer rather than that of advocate.’” 

Ostrzenski v. Seigel, 177 F.3d 245, 250 (4th Cir. 1999) (quoting Imbler v. Pachtman, 424 U.S. 

409, 430–31, 96 S.Ct. 984 (1976) (emphasis added)).  For example, the investigative work of a 

prosecutor prior to bringing charges could subject him to damages if it violates the law.   
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The proponent of a claim to absolute immunity bears the burden of establishing the 

justification for such immunity. Antoine v. Byers & Anderson, Inc., 508 U.S. 429, 432 (1993).  

Those claiming quasi-judicial immunity are required to show some exercise of discretion.  

However, in a situation such as Dr. Manion’s, where there is no opportunity to challenge PHP 

processes and findings or PHP’s refusal to offer a rationale for its recommendation or even for 

burdensome out-of-state evaluation, the Board Defendants are not exercising judicial or 

prosecutorial discretion; on the contrary, they are exercising no discretion whatsoever by 

assigning a formulaic, automatic punishment. 

In this case, Plaintiff is not complaining only about the Board-affiliated Defendants’ 

prosecution of charges against him; he is complaining that they have failed and continue to fail to 

exercise discretion when they apply broad policies and practices that even permit the kinds of 

charges that led to Dr. Manion’s license revocation.  The violations alleged against the Board-

affiliated Defendants have their genesis well before charges are brought and well before any of 

the Board-affiliated Defendants step into the shoes of “prosecutor” because they rest on undue 

deference to PHP diagnosis and on administrative enforcement of customs and policies that 

deprive Dr. Manion of his rights.  Consequently, precedent does not mandate that this court find 

quasi-judicial or prosecutorial immunity protects the Board-affiliated Defendants from liability 

for damages in this case. 

Finally, quasi-judicial immunity is not a bar to prospective injunctive relief sought 

against an officer acting in his or her official capacity. Pulliam v. Allen, 466 U.S. 522, 541-42, 

104 S. Ct. 1970 (1984).   

 

 

Case 5:16-cv-00063-BO   Document 50   Filed 05/11/16   Page 14 of 26



 

15	

V. THE BOARD-AFFILIATED DEFENDANTS DO NOT ENJOY QUALIFIED 
IMMUNITY UNDER THESE CIRCUMSTANCES 

 
 Qualified immunity is a defense that presupposes that a defendant acted reasonably, in 

good faith, and without knowledge that his conduct might be outside the bounds of the law.  The 

Board-affiliated Defendants did not act reasonably or in good faith and knew or should have 

known that their conduct violated Dr. Manion’s rights. 

A. The civil rights violations knowingly committed by Defendants were clearly 
established at the time of the events in question 

 
 A plaintiff may show that a government official is not entitled to qualified immunity by 

pleading that the official violated a clearly established statutory or constitutional right. Wood v. 

Moss, 134 S. Ct. 2056, 2066-67 (2014).  Qualified immunity does not protect those who 

knowingly violate the law.  Malley v. Briggs, 475 U.S. 335, 341 (1986).  “The burden of proof 

and persuasion with respect to a defense of qualified immunity rests on the official asserting that 

defense.”  Meyers v. Baltimore Cty., Md., 713 F.3d 723, 731 (4th Cir. 2013).   

 Defendants knowingly violated Dr. Manion’s clearly established rights to due process by 

denying him the right to a meaningful pre-deprivation hearing because they arbitrarily applied 

their broad policy of summary suspension of any licensee who failed to comply with PHP, 

whether or not the licensee is actually fit to practice. (Compl. ¶ 105).  Dr. Manion’s rights to due 

process were and have been clearly established beyond debate under case law for decades prior 

to the Defendants’ actions.  For example, North Carolina statute establishes the parameters of 

Defendants’ statutory authority to discipline a licensee.  N.C. Gen. Stat. § 90-14 permits the 

Board to discipline a physician only for certain enumerated reasons, each of which requires a 

showing of incapacity, incompetence or danger to patients, or moral ineptitude.  Dr. Manion’s 

rights have long been established under law as expressed by Matthews v. Eldridge, 424 U.S. 319 
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(1976); U.S. Constitution, Fifth and Fourteenth Amendments; Americans with Disabilities Act, 

as amended; and N.C. Gen. Stat. § 90-14.  It is not required that a right violated already have 

been recognized by a court in a specific context before such right may be held “clearly 

established” for purposes of qualified immunity.  Meyers v. Baltimore Cty., Md., 713 F.3d 723, 

734 (4th Cir. 2013). 

 Defendants’ memorandum frames the issues in this case in a way that misses the point of 

Dr. Manion’s complaint.  As a counterpoint to Defendants’ portrayal of Dr. Manion’s 

allegations, it bears reminding the Court that the complaint alleges that a Board investigator 

himself encouraged Dr. Manion to seek independent psychological evaluation; but upon 

receiving the report of Dr. Manion’s psychologist, the Board Defendants ignored the evidence 

that Dr. Manion did not need further psychiatric evaluation or treatment and ordered him to PHP 

anyway without providing him a reason or a means to contest. (Compl. ¶¶ 49-52, 95-101).  Once 

ordered to PHP, he was destined to be referred for costly out-of-state treatment because the PHP 

is steeped in ethical and financial conflicts, as pointed out by the North Carolina State Auditor in 

2014, arising out of its lack of procedures to ensure due process and its glaring lack of required 

oversight. (Compl. ¶ 62).  And then, once PHP inevitably and wrongly diagnosed him as 

delusional in order to force him into one of its preferred treatment centers, the Board Defendants 

followed lock step behind with disciplinary action designed to reinforce the ultra vires actions of 

PHP and shirk their own responsibilities to ensure due process and to correct PHP’s due process 

deficiencies. (Compl. ¶¶ 53-55, 57-61, 63, 68-71, 116, 127).  Dr. Manion has sufficiently pleaded 

that Defendants acted with malice and/or knew that their actions violated clearly established 

constitutional and statutory principles.  (Compl. ¶¶ 124, 138, 154, 161, 164, 173, 175, 198). 
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B. Qualified immunity is not a bar to prospective injunctive relief. 
 
 Qualified immunity does not preclude claims for injunctive or declaratory relief. See 

Meiners v. Univ. of Kansas, 359 F.3d 1222, 1233 (10th Cir. 2004) (“Qualified immunity applies 

to claims for monetary relief against officials in their individual capacities, but it is not a defense 

against claims for injunctive relief against officials in their official capacities.”) 

 As such, even if this court finds that Defendants may use the shield of qualified immunity 

to escape liability for damages, this court may still enjoin them from applying or enforcing 

unconstitutional policies, practices or customs.   

VI. DR. MANION ADEQUATELY STATES CLAIMS FOR RELIEF UNDER 
FEDERAL PLEADING STANDARDS 

 
 Under the Federal Rules 8 and 12, a pleading party need only state enough facts to 

establish that he might plausibly be entitled to relief in order to survive a motion to dismiss.  The 

pleaded facts, accepted as true by the court, must put the defendant on notice of the conduct the 

plaintiff says harmed him and the relief plaintiff seeks from the defendant. Fed. R. Civ. P. 8; Bell 

Atl. Corp. v. Twombly, 550 U.S. 544 (2007); Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Dr. 

Manion’s complaint is rife with nearly 40 pages of factual content that, if proven, would clearly 

establish violations under federal and state laws.  As such, and for the reasons below, this court 

should open the doors of discovery to Dr. Manion because he has adequately pleaded plausible 

claims for relief. 

A. Dr. Manion adequately states claims under Section 1983. 

 Dr. Manion meets pleading standards to demonstrate plausible civil rights claims against 

all of the Board and Board-affiliated Defendants.  While it is true that he does not name every 

single former and past member of the Board in each paragraph alleging the harms done to him, it 

is clear that the Board is and was comprised, at least in part, of the individuals named in the 
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complaint and Dr. Manion states that they were “personally” involved in perpetuating the harm 

against him4.  (Compl. ¶ 132).   

1. Defendants denied Dr. Manion procedural due process. 
 
 Defendants misconstrue the well-pleaded facts to argue that procedural due process rights 

do not attach in Dr. Manion’s case because Defendants provided adequate procedural remedies.  

In furtherance of this argument, Defendants cite to the Guthrie case in which the plaintiff 

asserted that she did not proceed to a hearing because of her perception that it would not have 

been fair.  That is not what Dr. Manion alleges happened here.  He alleges that he was the victim 

of summary suspension and that, without a hearing, the Defendants had already adjudicated his 

matter and decided his guilt – and not even on a permissible basis. (Compl. ¶¶ 1, 6, 10, 60, 66, 

71, 106, 131, 135, 147, 170, 173).   Dr. Manion did not willingly inactivate his license, as 

Defendants suggest; Defendants told him through their lawyer that it was a foregone conclusion. 

(Compl. ¶¶ 73, 74, 76).  That’s far more than the suspicion of undue process than the Guthrie 

plaintiff asserted.   

 Furthermore, the entire theme of the complaint is that the process of bringing charges and 

summarily suspending unimpaired licensees from practicing medicine is stained with corruption 

and malice.  The complaint in its entirety demonstrates that Defendants brought charges against 

                                                
4 While it is the duty of each and every member of the Board to ensure oversight and compliance with all 
existing law and due process rights, and understanding that Board operational matters are routinely 
handled by the Board’s operational staff, Dr. Manion thought it judicious to bring claims against each of 
these individuals, who are current and former Presidents of the Board and operational staff chief officers.  
The President of the Board represents and leads the Board.  The Chief Executive Officer (Henderson) and 
Chief Medical Officer (Kirby) carry out the Board’s policies and directives.  In discovery, it may be 
determined that additional Board members or operational staff members played an active or specific role 
in the alleged violations.  To the extent that is true, Dr. Manion reserves the right to amend his complaint 
to name such individuals as Defendants to this action.   
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Dr. Manion with the full knowledge that they were without merit, which is malicious and 

violative of constitutional guarantees of due process. 

2. Defendants denied Dr. Manion substantive due process. 
 
 Despite Defendants’ claims to the contrary, Dr. Manion more than adequately alleges 

violations of substantive due process.  That the Defendants’ behavior in this case does not “shock 

the conscience” of the Defendants is both unsurprising and unsettling in its implications, but also 

irrelevant, because such behavior shocks the conscience of the disinterested reasonable person. 

 Dr. Manion meets his pleading burden to show violations of due process by setting forth 

detailed facts that demonstrate how Defendants’ egregious actions resulted in violations of Dr. 

Manion’s fundamental rights to bodily integrity, to refuse unnecessary and unwarranted 

compulsory invasive medical assessment for purposes of medical diagnosis and treatment, and to 

choose his own health care.  For example, Dr. Manion pleads: 

“…His license was constructively revoked…when he surrendered his license in lieu of 
promised summary suspension by NCMB for his refusal to participate in unwarranted 
and unnecessary treatment at the direction of NCMB, NCPHP and Dr. Pendergast.” 
(Compl. ¶ 10) 
 
“Under threat of suspension or revocation of his license, Defendants forced Dr. Manion 
into unwarranted and highly intrusive forensic ‘fitness for duty’ medical evaluations 
without basis and against his consent and ultimately took his property (his medical 
license) and severely harmed the health and well-being of his patients without 
justification.” (Compl. ¶ 144) 
 
“The forced medical care, denial of medical care, broad monitoring agreements, broad 
restrictions on practice, blanket policies and practices, and corporate practice of medicine 
are not narrowly tailored to achieve the compelling state interest in protecting the public 
from physicians with legitimately diagnosed mental health issues. The State of North 
Carolina does not have a compelling interest in forcing particular medical care upon its 
citizens under the threat of deprivation of life, liberty and property without due process of 
law.” (Compl. ¶ 145) 
 
See also (Compl. ¶¶ 52-81). 
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 Dr. Manion has pleaded that the Defendants do not have a justification for denying his 

license without reasonable evidence that he is actually unfit to practice psychiatry.  Without 

reason, the Defendants rejected the report of a well-trained psychologist finding that Dr. Manion 

is indeed fit to practice and that he does not actually suffer from paranoid delusions, despite that 

the Defendants clearly wanted for him to be diagnosed with such a disorder.  Defendants 

perpetuate the false and laughable narrative that Dr. Manion had a choice whether to undergo the 

evaluation procedures he complains of.  It was approximately the same amount of choice that a 

teller with a gun to his head has in a bank robbery.  Given the uniform and unwavering practice 

of the Board to strip the license of those who do not completely submit to PHP-mandated 

evaluation and treatment, whether or not justified, and given that the Board had already libeled 

and compromised Dr. Manion by posting exquisitely confidential and false medical information 

about him publicly, Dr. Manion was fully aware that he had no real choice in the matter.  Choice 

that is without free will is meaningless. 

 As such, Dr. Manion has demonstrated to the court that he has a plausible claim for 

Defendants’ violation of his fundamental right to refuse medical treatment.    

3. Defendants subjected Dr. Manion to unwarranted search and 
seizure of his person. 

 
 The Fourth Amendment to the United States Constitution, applicable to the states through 

the Fourteenth Amendment, protects citizens from “unreasonable search and seizure.” U.S. 

CONST. amend. IV (emphasis added).  “The law in no way permits baseless detention of citizens 

for psychological evaluations.”  Gooden v. Howard Cty., Md., 954 F.2d 960, 968 (4th Cir. 1992).   

 Dr. Manion has demonstrated through his pleading that Defendants’ having ordered him 

to psychiatric diagnostic evaluations and treatment in 2011, 2012, and 2015 was objectively 

unreasonable because it was “baseless.” Id.; (Compl. ¶ 161). Dr. Manion provided several 
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independent evaluations from highly qualified providers that debunked the unofficial “concern” 

expressed by a police officer who submitted the sole “anonymous concern” and who didn’t have 

the training or authority to diagnose a psychological condition.  (Compl. ¶¶ 49-53; 78-80).  There 

had been no evidence of mental illness prior to Defendants’ order and no one close to Dr. 

Manion, whether patient, colleague, friend, or family, ever complained about his mental health or 

ability to safely and effectively evaluate and treat patients. (Compl. ¶ 41). 

B. Dr. Manion adequately states a claim under Section 1985. 
 
 Dr. Manion disagrees with Defendants’ assertion that his allegations fail to plead that 

Board-related Defendants conspired with other Defendants for purposes of his Section 1985 

claim.  In fact, Dr. Manion provides specific examples of the ways in which Defendants “act in 

concert” with one another to deprive him of his rights: 

“…to wit: NCPHP exceeded and continues to exceed its authorization under empowering 
statutes and violated its Memorandum of Understanding with the other Defendants; 
NCMB developed and continues to follow a policy or practice of automatic ratification of 
NCPHP recommendations, unlawfully delegating its authority and due process 
obligations to NCPHP.” (Compl. ¶ 169).   

 
Dr. Manion also weaves a suggestion throughout his allegations that despite knowing about the 

inherent conflicts at PHP brought to light by the 2014 report of the State Auditor (Compl. ¶¶ 62, 

109), all Defendants continue to follow the same policies and procedures that caused to Dr. 

Manion’s harms and continue to deny him licensure, as evidenced by his 2015 attempt to seek 

reinstatement. (Compl. ¶ 123).  
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C. Dr. Manion adequately states a claim under Title II of the ADA, as 
amended5. 

 
1. The four-year federal statute of limitations applies because Dr. 

Manion’s claim arises under the 2008 amendments to the ADA. 
 
 28 U.S.C. § 1658 establishes a catchall four-year statute of limitations for actions arising 

under federal statutes enacted after December 1, 1990.  Courts have applied this statute of 

limitations, notwithstanding analogous state law statutes of limitation, to discrimination claims 

that arose as a result of the amendments to the original act that granted rights.  See Jones v. R.R. 

Donnelly and Sons Co., 541 U.S. 369 (2004) (applying the four-year federal statute to claims 

arising under post-1990 amendments to the Civil Rights Act); see also Dickinson v. Univ. of N. 

Carolina, 91 F. Supp. 3d 755, 766 (M.D.N.C. 2015) (finding that the four-year statute applied to 

plaintiff’s ADA claims of disability discrimination because they were made possible by the 2008 

amendments to the ADA). 

 The 2008 amendments added the following provision to the ADA: 

“An individual meets the requirement of ‘being regarded as having such an impairment’ 
if the individual establishes that he or she has been subjected to an action prohibited 
under this chapter because of an actual or perceived physical or mental impairment 
whether or not the impairment limits or is perceived to limit a major life activity.” 

ADA Amendments Act of 2008, PL 110-325; 42 U.S.C. § 12102(3)(A).   

 That provision made it possible for Dr. Manion to bring his present claims for 

discrimination because he no longer has to demonstrate whether the disability he was perceived 

to have limits a major life activity.  Demonstrating limitation of a major life activity prior to the 

2008 amendments was a difficult task under the interpretive case law, which is a primary reason 

Congress enacted the amendments. Bray v. Town of Wake Forest, No. 5:14-CV-276-FL, 2015 
                                                
5 Dr. Manion reserves the right to seek leave to amend his complaint if evidence is discovered that 
suggests that Defendants receive federal funding in such a way that would subject them to potential 
liability under the Rehabilitation Act of 1973, 29 U.S.C. § 701 et seq. 
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WL 1534515, at *8 (E.D.N.C. Apr. 6, 2015).  All Dr. Manion must now demonstrate is that he 

was subjected to discrimination because of a perceived impairment.  Accordingly, the 2008 

amendments enabled him to bring his claim and the four-year statute of limitations in 28 U.S.C. 

§ 1658 should apply. 

2. Even if a two-year statute of limitations applies, Dr. Manion still 
maintains an ADA discrimination claim because Defendants 
discriminated against Dr. Manion by refusing to reinstate his license 
in 2015 because they continue to regard him as disabled. 

 
 Dr. Manion sought reinstatement of his license in late 2014 and was denied reinstatement 

in May 2015 because Defendants continue to regard him as having a mental impairment, despite 

the following facts: (1) Defendants dismissed all charges against him with prejudice in 2013 after 

forcing his license inactivation; (2) Dr. Manion provided the report of a full psychiatric 

evaluation by Dr. Nicholas Stratas proving Dr. Manion’s fitness to practice, the absence of 

psychiatric disorder, and that the evaluations conducted or directed by Pendergast and 

Appelbaum were inherently flawed and incorrect; and (3) that Dr. Manion has not been formally 

disciplined, has never been found to compromise patient care and safety, and otherwise 

possesses the credentials required to practice psychiatry in North Carolina.  (Compl. ¶¶ 10-11, 

38-43, 77-79, 119-123).  Dr. Stratas is a senior forensic independent psychiatric consultant, a 

distinguished life fellow of the American Psychiatric Association, and himself a past President of 

the Board, who conducted a comprehensive case consultation and examination of Dr. Manion 

entailing over 30 hours of effort.  (Compl. ¶¶ 78, 119).   It is highly unreasonable for the Board 

to reject the findings of Dr. Stratas and to continue to regard Dr. Manion as impaired in light of 

the medical evidence presented by Dr. Stratas. (Compl. ¶¶ 122-123). 
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3. Dr. Manion adequately pleads facts to establish a claim under Title 
II of the ADA, as amended. 

 
 To state a plausible claim for relief under Title II of the ADA, Dr. Manion must show 

that either (1) he was excluded from participation in, or denied the benefits of, a program or 

service offered by a public entity, or (2) subjected to discrimination by that entity. Constantine, 

411 F.3d at 499 (4th Cir. 2005) (citing 42 U.S.C. § 12132) (emphasis supplied).  A program or 

service is broadly construed to mean virtually anything offered or provided to individuals by a 

public or governmental agency or entity.    

 Dr. Manion alleges that he was both denied the benefits of licensure offered by the Board 

because they regarded him as disabled, and that the Board subjected him to discrimination by 

treating him differently than other similarly situated physicians who were not regarded as 

disabled.  Because the Board-related Defendants perceived Dr. Manion to be mentally impaired, 

they subjected him to an unwarranted and painful process that resulted in the loss of his license 

in 2013, his livelihood and his dignity.  (Compl. ¶¶ 177-196).  In 2015, as discussed above, 

Defendants further denied him the benefit of license reinstatement on the same basis.  (Compl. ¶¶ 

79, 193). 

 There are more than enough specific facts throughout the complaint to indicate that Dr. 

Manion would be entitled to relief under the ADA if those facts are true.  The Defendants’ lack 

of discretion and/or abuse of discretion, broad application of policies that have a discriminatory 

effect, and refusal to accept fully legitimate medical evidence demonstrate their intent to 

discriminate against Dr. Manion and likely other licensees. 

D. Dr. Manion concedes without further argument the dismissal of his claims of 
infliction of emotional distress against the Board-affiliated Defendants in 
their official capacities.   
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CONCLUSION 
 

 For the foregoing reasons, Dr. Manion strongly asserts and demonstrates through his 

thorough pleading that he is entitled to appropriate relief against the Defendants.  As such, Dr. 

Manion respectfully requests that this Court deny the Defendants’ motion to dismiss.  In the 

alternative, to the extent the Court finds cause to dismiss his complaint, Dr. Manion respectfully 

requests that the Court do so without prejudice to his claims and grant him leave to amend his 

complaint as may be appropriate.   

 
Respectfully submitted, 

 This the 11th day of May, 2016, by 

   ACKERMAN BROWN, PLLC 

      /s/ Donald Carrington Davis 
      Donald Carrington Davis, Esq. 
      North Carolina Bar No. 38120 
      2101 L Street NW, Suite 440 
      Washington, D.C. 20037 
      (202) 393-5428 (telephone) 
      (202) 355-6489 (facsimile) 
      donald.davis@ackermanbrown.com 
      Attorney for Plaintiff 
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