
 

 

IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

Western Division 
Case No. 5:16-cv-00063-BO 

 
 
KERNAN MANION, M.D., 
 

Plaintiff, 
 

v. 
 
NORTH CAROLINA MEDICAL BOARD; 
NORTH CAROLINA PHYSICIANS 
HEALTH PROGRAM, INC.; and NORTH 
CAROLINA MEDICAL SOCIETY 
 

and 
 
WARREN PENDERGAST, M.D.; R. 
DAVID HENDERSON; SCOTT G. KIRBY, 
M.D.; PASCAL UDEKWU, M.D.; and 
GREGORY W. TAYLOR, M.D., each in his 
or her individual and official capacity;  
 

and 
 
CHERYL WALKER-McGILL, M.D.; PAUL 
S. CAMNITZ, M.D.; WILLIAM A. 
WALKER, M.D.; RALPH C. LOOMIS, 
M.D.; JANICE E. HUFF, M.D.; and DAVID 
D. COLLINS, M.D., each in his or her 
individual capacity, 
 

Defendants.	

 
 
 
 
 
 
 
PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO THE MOTION TO 
DISMISS OF THE NORTH CAROLINA 
PHYSICIANS HEALTH PROGRAM, INC., 
WARREN PENDERGAST, M.D., GREGORY 
W. TAYLOR, M.D., and DAVID D. 
COLLINS, M.D.	

 
 

NOW COMES Plaintiff, by and through his counsel undersigned, and submits this 

memorandum in support of his response in opposition to the above-captioned Defendants’ 

motion to dismiss the complaint:  
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INTRODUCTION AND NATURE OF THE CASE 

Dr. Manion seeks to remedy the caustic and damaging effects of a system created and 

perpetuated by the Defendants under which his license was summarily and constructively 

revoked, not because he was shown to be unfit to practice psychiatry, but because he would not 

submit to unnecessary and costly medical treatment that the Defendants wrongfully prescribed 

for him.  Dr. Manion seeks the reinstatement of his license and an end to Defendants’ harmful 

practices through injunctive relief and money damages against the Defendants who have 

enforced and continue to enforce broad policies and practices that deprive Dr. Manion of 

important federal constitutional and statutory rights.  It is important to note that Dr. Manion has 

never been shown to be a danger to himself, to his patients, or to the public and he did not lose 

his license because Defendants believed he was.  In fact, sound medical evidence, rejected by 

Defendants because it conflicts with their agenda, shows that Dr. Manion does not have the 

mental impairments Defendants say he has and that Dr. Manion is fit to practice psychiatry.  Dr. 

Manion lost his license after being subjected to a series of events that were all based upon the 

wrongful diagnosis of the North Carolina Physicians Health Program (“PHP”) Defendants, 

deceptively performed under the guise of “peer review,” which was designed to force him into 

costly out-of-state treatment for a mental illness he simply does not have.  Instead of abiding by 

its legal obligation to revoke licensure only upon a showing that Dr. Manion was unfit to practice 

medicine, the Defendants stripped Dr. Manion of his license to practice and his livelihood 

without so much as a shred of due process. 

Failure to cooperate with PHP, without an objectively reasonable showing of potential 

patient or public harm, should not serve as an independently valid basis for what amounts to 

Defendants’ setting the stage for and enacting summary suspension or revocation of a license, a 
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harsh remedy that should only be available to the Defendants in situations in which Defendants 

can make a prima facie showing that the potential for public harm is both imminent and 

significant. 

Dr. Manion sufficiently and thoroughly states plausible claims that this Court may 

properly hear within its grant of subject matter jurisdiction.  Specifically, Dr. Manion fully 

alleges claims under 42 U.S.C. § 1983 for Defendants’ violations and continuing violations of 

due process and rights against unreasonable search and seizure; under the Americans with 

Disabilities Act; and under certain North Carolina statutes. 

Dr. Manion contends that this action is the only mechanism available to him by which he 

may break the vicious cycle created by Defendants’ policies, practices and customs.  Without 

this court’s intervention, Defendants may continue to mischaracterize their engaging in 

intentionally wrongful diagnosis and the corporate practice of medicine as permissible “peer 

review” in furtherance of their self-interested goals to force licensees into treatment by a network 

of providers that rely on PHP referrals for business. PHP takes these actions without regard to 

the reasonableness of necessity of treatment; this flagrant disregard for the rights of unimpaired 

licensees continues to deprive many more good and honest medical providers of their livelihood 

and reputation along the way.   

Dr. Manion does not argue that the PHP does not sometimes serve a useful purpose; it is 

undisputed that PHP has helped some impaired physicians regain control of their lives and save 

their careers.  But that alone cannot justify the Defendants’ intentional disregard for the rights of 

Dr. Manion and other similarly situated licensees.  Dr. Manion simply argues that PHP and the 

Board have knowingly exceeded their statutory authority and purposes in their treatment of him 

and drag innocent, unimpaired licensees into a nightmare scenario in which they must either 
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submit to costly and unnecessary out-of-state medical treatment or lose their license because they 

will not or cannot afford to submit. 

North Carolina law only affords PHP protection for its activities when they are conducted 

within the boundaries of good faith clinical peer review.  Peer review, while not defined by the 

statutes, in the context of this case is the objective evaluation of the quality of a physician’s 

performance by colleagues.  Peer review does not include diagnostic evaluation, and it most 

certainly does not include molding a diagnosis around a suspect agenda and then reporting it as 

peer review assessment, which is what Dr. Manion alleges has happened.  PHP’s ability to hide 

behind “peer review” has had the truly undesirable and unfortunate effect of encouraging PHP 

and its officers to operate outside of their authority and contrary to the Program’s benevolent 

purposes.   It further incentivizes them to place considerations like program efficacy statistics, 

provider referral network kickbacks, exclusive endorsement and perpetuation of the 12-step 

addiction treatment philosophy, and the coveted perception that they are tough on unsafe 

practitioners, above reverence for the due process and other substantive rights that the law 

guarantees licensees such as Dr. Manion.  

 Tragically, PHP fails to meet the criteria that would insulate it from liability under North 

Carolina law: peer review conducted in good faith.  Because of these failures, the law does not 

permit the PHP Defendants to wear the protective cloak of immunity from suit as to the harms 

described by Dr. Manion.  First, the statutory immunity from suit for performing “peer review” 

functions rests on the presumption that peer review activity conducted in good faith is by its very 

nature not a diagnostic evaluation.  Even in the absence of good faith, calling an activity “peer 

review” regardless of its nature of the activity does not make it so.  A wrongful diagnosis 

foreseeably causes serious harm and injury to a patient’s health when the victim or others rely 
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upon the wrongful diagnosis to make decisions.  Dr. Manion alleges that PHP falsely disguises 

negligent diagnosis or intentional misdiagnosis of impairments as “peer review,” but that PHP 

provides a legitimate appearing “diagnosis” to the Board that the Board Defendants then 

knowingly use as a basis to order licensees to submit to forced and unnecessary medical 

assessment and treatment  exclusively within a network of “preferred providers” and then to 

prosecute a licensee if he refuses to submit.  At least that was what PHP did in Dr. Manion’s 

particular case.   

 After some practitioners in North Carolina brought potential PHP abuses to her attention, 

the North Carolina State Auditor conducted a Performance Audit of the PHP in 2014.  Here is 

one notable finding contained in the State Auditor’s report1: 

“The lack of objective and independent due process procedures could prevent physicians 
from successfully defending themselves against potentially erroneous accusations and 
evaluations. If a physician is required to enroll in comprehensive evaluations and 
treatment based on erroneous accusations and initial evaluations, the physician could 
experience undue and unnecessary financial, reputational, and familial hardships. For 
example,  

• Physicians may be required to pay for comprehensive evaluations that could take 
four days and cost about $4,500;  

• Physicians may be required to pay for 12-week treatment programs that could cost 
about $46,000;  

• Physician reputations may be harmed;  
• Physicians may not able to manage their medical practices or earn a living during 

evaluation and treatment; and  
• Physicians may be separated from family during evaluation and treatment.” 

 
 There is no immunity from suit for a private physician who causes harm because he 

negligently diagnoses or treats a medical condition; it would be improper to afford the PHP 

Defendants a level of immunity intended to shield state actors that act in good faith, at that, 

                                                
1 Dr. Manion refers to this Performance Audit in his pleading.  A copy of the report of the Performance 
Audit is attached hereto as Exhibit A and publicly available on the website of the Office of the State 
Auditor at: http://www.ncauditor.net/EPSWeb/Reports/performance/per-2013-8141.pdf. 
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limiting the scope of their activity to authorized peer review. The PHP Defendants’ bad faith 

diagnostic behavior, as alleged, is at least as injurious to the victim licensee as a private 

physicians’ negligent diagnosis.  If Dr. Manion in private practice had made the kind of 

fraudulent diagnosis that he alleges Pendergast and PHP made in his case, there would have been 

ample cause to discipline him and revoke his license for a reason expressly stated as a basis for 

revocation or suspension under Chapter 90 of the North Carolina General Statutes.  Furthermore, 

in such a scenario, Dr. Manion would have been liable for significant damages to the harmed 

patient.  But in fact, Dr. Manion has never been accused or found to have a disabling mental 

illness much less one that compromised his patients’ health and safety.  Dr. Manion is a model 

physician who was wrongly forced into a situation whereby his assertion of his right not to be 

subjected to an abusive and unnecessary process that would have resulted in immense cost, loss 

of income and harm to his patients was and is portrayed by Defendants as sanctionable defiance.   

This case isn’t a garden-variety case against a professional licensing board in which a 

licensee simply disagrees with a decision to suspend his license that resulted from a legitimate 

adjudication on the merits of a charge of incompetence to practice within one’s field.  Those 

cases usually challenge whether the evidence is sufficient to support a finding of incompetence 

by the licensing board, and the licensing board is often shown great deference by the courts for 

conclusions reached based on a good faith review of the evidence, even if the conclusion was 

wrong.  That is not the case here and that is not the complaint Dr. Manion makes.  Dr. Manion 

pleads that the system affords him no due process because it: (1) easily permits a licensee to be 

forced into the PHP system by the Board on an unfounded basis; (2) rejects the licensee’s case-

supporting independent medical evaluation evidence; (3) inevitably leads to charges and 

conviction for non-compliance with PHP even if PHP wrongly diagnosed or mandated treatment, 
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and (4) harshly punishes a righteous refusal to submit to the costly intrusion of forced 

unnecessary medical treatment by threatening and then enacting loss of license, professional 

embarrassment, loss of career and public (patient) jeopardy.   

This case boils down to whether the Board and PHP Defendants should be able to 

continue the ultra vires practice of summarily suspending or revoking a licensee’s license when 

Defendants could not have reasonably and in good faith proved the licensee to be unfit to 

practice due to any actual impairment or failure to adhere to the standards of care and practice.  

This Court should resolve that question in favor of Dr. Manion and all licensees who are not 

impaired, who should never have been ordered to PHP evaluation in the first place and for whom 

essentially no escape is possible.  

STATEMENT OF RELEVANT FACTS 

In lieu of restating facts already sufficiently pleaded, Plaintiff adopts and directs the court 

to his Complaint [Dkt. No. 2] and to the report of the Performance Audit of PHP, attached hereto 

as Exhibit A.  The Complaint contains a detailed and thorough accounting of Dr. Manion’s story 

and accordingly places the Defendants on notice of the harms Dr. Manion claims they have 

caused. 

ARGUMENT 

I. THE ELEVENTH AMENDMENT DOES NOT BAR DR. MANION’S CLAIMS 
AGAINST PHP-AFFILIATED OFFICIALS 

 
A. PHP and its Agents are not an alter ego or arm of the State of North 

Carolina for Eleventh Amendment immunity purposes. 
 
 The question of whether an agency is the alter ego of the state and thereby immune from 

federal jurisdiction under the Eleventh Amendment is a question of federal, not state, law. Gray 

v. Laws, 51 F.3d 426, 435 (4th Cir. 1995).  The fact that North Carolina statute says “peer review 
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activities” constitute state action is not by itself dispositive in this Court’s analysis to determine 

whether the PHP Defendants are an alter ego of the State of North Carolina for Eleventh 

Amendment immunity purposes. N.C. Gen. Stat. 90-21.22(f).  The Court must balance the 

factors articulated by the federal courts in North Carolina and the Fourth Circuit to determine 

whether an entity qualifies as an arm of the state: 

1. Whether any judgment against the entity as defendant will be paid by the State or 
whether any recovery by the entity as plaintiff will inure to the benefit of the State;  
 
2.   The degree of autonomy exercised by the entity, including such circumstances as 
who appoints the entity’s directors or officers, who funds the entity, and whether the 
State retains a veto over the entity’s actions;  
 
3.   Whether the entity is involved with state concerns as distinct from non-state 
concerns, including local concerns; and  
 
4.   How the entity is treated under state law, such as whether the entity’s relationship 
with the State is sufficiently close to make the entity an arm of the State. 
 

S.C. Dep’t of Disabilities and Special Needs v. Hoover Universal, Inc., 535 F.3d 300, 303 (4th 

Cir. 2008); General Star Nation Ins. Co. v. North Carolina Public Officers and Employees 

Liability Ins. Co., No. 3:10-CV-256, 2011 WL 4398163 at *1-2 (W.D.N.C. 2011).  On balance, 

an analysis of Dr. Manion’s allegations under these factors must conclude that the PHP 

Defendants do not qualify as an alter ego of the State. 

 First, while the MOU requires the Board to remit money to PHP, it is not beyond 

question that the State would bear the liability to pay a judgment against the PHP, because PHP 

exists as a nonprofit corporation and not as a state agency entitled to state funding. (Compl. ¶ 

20).  The fact that PHP receives about half of its funding from the North Carolina Medical Board 

does not mean that the Medical Board or the State would necessarily be required to foot the bill 

for a judgment against PHP.  PHP states on its own public website that approximately half of its 

funding comes from sources such as the North Carolina Medical Society (a private professional 
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association), the North Carolina Academy of Physician Assistants (a private professional 

association), “concerned individuals” (presumably private donors, which may include preferred 

facilities to which PHP exclusively refers practitioners for further evaluation and treatment), and 

monitoring fees paid by PHP participants.  PHP also participates in “fundraising drives.”  It has 

been alleged by Dr. Manion, with support from the State Auditor’s Report regarding PHP’s 

activities, that PHP also receives or received funding in some amount through kickbacks and 

financial incentives paid to it by its network of preferred medical providers and treatment 

centers.  The Auditor’s report found that such financial incentives created the appearance of 

conflicts of interest.  Since its inception, PHP has been private in nature: it originated as a 

physicians health committee of the North Carolina Medical Society and was then established as a 

formal program by the Medical Society in 1988 and was administered by the Medical Society’s 

Foundation.  The program subsequently evolved into a nonprofit corporation exempt from 

taxation under Section 501(c)(3) of the Internal Revenue Code.  As a 501(c)(3) nonprofit 

corporation, PHP is able to receive tax-exempt donations from individuals and entities.  

 Second, as a nonprofit corporation and still an affiliate program of the North Carolina 

Medical Society, which is known to be a private association, PHP has been alleged by Dr. 

Manion to exercise a considerable measure of autonomy because the North Carolina Medical 

Board and North Carolina Medical Society fail to supervise its activities and have failed to stop 

PHP from exceeding its authority and purpose. (Compl. ¶ 169).  The State, through the Board, 

does not veto PHP’s actions; on the contrary it affords blind deference to PHP’s actions, as 

alleged.  (Compl. ¶¶ 22, 63, 85-87).  The Board is not permitted under the MOU with PHP to 

influence the management of the business or affairs of PHP.  (Compl. ¶ 86).  The Board has not 

shown itself to question or challenge the PHP’s diagnostic decisions that are cloaked in the 
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fiction of “peer review” activities.  (Compl. ¶¶ 24, 63).  In fact, the State Auditor’s Performance 

Audit report indicates that the Board “did not conduct periodic evaluations of the Physicians 

Health Program to ensure compliance with state laws, written agreements, and best practices.” 

[Pl. Memo. in Opp. to PHP Def.’s Mot., Ex. A, at *6].  As such, the PHP is autonomous because 

neither the Board nor any other State agencies or entities have engaged in even a modicum of 

oversight of PHP.   

 Third, PHP’s purpose is to engage in peer review and to assist physicians in some non-

specified but presumably benevolent way who can reasonably be shown to be impaired to seek 

treatment. (Compl. ¶ 88).  Dr. Manion does not assert that PHP does not perform an important 

function; indeed, he agrees that it began as a noble endeavor and has probably been helpful to a 

number of practitioners in North Carolina who actually suffer from problems like addiction to 

alcohol and drugs.  Many nonprofit corporations exist in North Carolina that perform very useful 

and important functions and offer benefits to the public, but performing important and useful 

societal functions that incidentally benefit public safety and health does not make a nonprofit 

organization an arm of the State.  Certainly there is a legitimate state concern for ensuring that 

impaired physicians do not harm the public; but that is the Board’s mandate, not PHP’s (Compl. 

¶ 12).  There is not a legitimate state concern in favor of forcing unimpaired physicians to obtain 

out-of-state medical treatment and feeding a network of preferred providers, most of which are 

outside the state of North Carolina. (Compl. ¶ 145).  Further, the Auditor found that no objective 

criteria exist for being selected and maintained as a preferred provider. [Pl. Memo. in Opp. to 

PHP Def.’s Mot. to Dismiss, Ex. A at *10-13]. Absent oversight, it is not difficult to see how 

such a privileged “preferred program” status might be abused.  Because the PHP now exceeds its 

authority and its purposes by engaging in medical diagnosis and forcing healthcare choices upon 
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people who don’t need it or want it, it cannot be found to be primarily involved with state 

concerns. (Compl. ¶ 169). The North Carolina Medical Board is the entity charged with carrying 

out the state’s interest in protecting the public from legitimately-assessed-as impaired licensees 

and it is supposed to employ PHP to conduct, though in no clearly defined manner, good faith 

peer review analysis to help it determine whether reasonable grounds exist for labeling a 

licensee as impaired and for PHP to advocate for preservation of the licenses of impaired 

licensees who enter into programs designed to assist them. (Compl. ¶¶ 12-13, 20).  The Board 

has delegated far too much of its responsibility to PHP and permits PHP to engage in diagnosis 

of medical conditions and to command licensees to unnecessary medical diagnosis and 

treatment, itself apparently not overseen, at costly treatment centers while refusing any means to 

contest such by the physician.  (Compl. ¶¶ 136, 169).  PHP is no longer primarily involved with 

state concerns, and the State Auditor’s ostensible rebuke of PHP for apparent lack of due process 

and conflicts of interest lends credence to Dr. Manion’s allegations that PHP acted or is acting 

pursuant to its own interests and agenda that do not align with the State’s interests. (Compl. ¶¶ 

62, 109); [Pl. Memo. in Opp. to PHP Def.’s Mot., Ex. A]. 

 Fourth, under North Carolina statute, the PHP’s intended function of peer review is said 

to be state-directed. N.C. Gen. Stat. § 90-21.22. But the statute qualifies that protection by 

requiring that only peer review conducted “in good faith” constitutes state action. Id.  The very 

essence of this lawsuit is that PHP did not conduct “peer review” activities in good faith; on the 

contrary, as Dr. Manion alleges, PHP did not even conduct peer review at all when it knowingly 

conducted diagnostic evaluation that did not comply with accepted standards, for the purpose of 

reaching the wrongful and malicious conclusion that Dr. Manion is mentally impaired. (Compl. 

24, 53-55, 173, 214).  PHP can only claim to be acting on behalf of the state when it acts in good 
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faith.  N.C. Gen. Stat. § 90-21.22.  Taken together, the allegations in Dr. Manion’s complaint 

requires that North Carolina law should not be construed to treat PHP’s conduct as pleaded to be 

state-directed.   

 As such, this court should find that the PHP defendants are not an alter ego or arm of the 

State of North Carolina and, as such, cannot claim Eleventh Amendment immunity.   

B. Dr. Manion pleads an ongoing constitutional violation by PHP officials. 

 Under long-held and recognized Supreme Court precedent, the federal courts may order a 

state official in his or her own name to comply with federal law.  Ex Parte Young, 209 U.S. 123, 

28 S. Ct. 441 (1908).  This exception to Eleventh Amendment immunity balances the rights of 

states to be immune from damages under the Eleventh Amendment with the right of individuals 

to have the federal courts order state officials to stop enforcing laws or committing acts that 

constitute ongoing violation of liberties guaranteed by the United States Constitution.  If this 

court determines that the PHP defendants are alter egos of the state, and that Eleventh 

Amendment immunity attaches to the PHP defendants, the Ex Parte Young exception still 

permits this court to order prospective injunctive relief against PHP officials.   

 As further explained herein, Dr. Manion seeks and is entitled to prospective injunctive 

relief against certain individual PHP-affiliated officials to bar them from continuing to violate 

federal law by enforcing and applying the policies, practices and procedures that continue to 

deprive Dr. Manion of his constitutional rights.  (Compl., Prayer for Relief ¶ 2). Despite having 

evidence that indicates Dr. Manion does not have an impairing illness, can safely practice and 

has never jeopardized the safety of his patients, Defendants continue to treat him and other 

unimpaired licensees as if they are unfit to practice and they perpetuate policies and practices 

that create a regime of summary suspension of licenses for failure to cooperate with 
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unreasonable and bad-faith mandates.  (Compl. ¶ 38-43, 51, 106, 111).  Dr. Manion’s attempt in 

2015 to regain his license was met with the requirement that he again submit to PHP even though 

he had provided yet another comprehensive independent evaluation showing that he is not 

impaired and safe to practice. (Compl. ¶¶ 78-79; 119-123).  This is the very essence of the kind 

of continuing, present adverse effect for which injunctive relief is properly sought.  This is 

certainly a case in which this Court has the authority and responsibility to bar the continued use 

of Defendants’ abusive policies and practices to harm Dr. Manion and others similarly situated. 

 Therefore, this Court may enjoin Defendants Pendergast, Taylor and Collins from 

continuing to violate the constitutional rights of Dr. Manion and other similar licensees by acting 

outside the scope of their statutory authority, prescribing and mandating medical treatment that is 

objectively unreasonable, and depriving licensees of their right to direct their own medical 

decisions, among other things.     

II. DR. MANION ADEQUATELY ALLEGES FEDERAL CONSTITUTIONAL 
CLAIMS AGAINST THE PHP DEFENDANTS PURSUANT TO SECTION 1983. 

 
A. Dr. Manion’s claims fall within the statute of limitations. 

 
 Claims brought under 42 U.S.C. § 1983 in North Carolina are subject to North Carolina’s 

state three-year statute of limitations.  Perry v. Pamlico Cnty., 88 F. Supp. 3d 518, 529 (E.D.N.C. 

2015).  The statute of limitations accrues at the time the PHP Defendants’ actions resulted in Dr. 

Manion’s knowledge of the fact of his injury (license suspension and ensuing damages), which 

occurred in February 2013.  In addition, the PHP’s actions were the foreseeable and proximate 

cause of the Board’s refusal to reinstate Dr. Manion’s license in May 2015, because the Board 

continued to regard Dr. Manion as impaired based on its unreasonable reliance on the PHP’s 

intentionally wrongful diagnosis of Dr. Manion.  The Section 1983 claims accrued on February 
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9, 2013 and/or in May 2015, when Dr. Manion had “knowledge of the fact of [his] injury and 

who caused it.” Nasim v. Warden, 64 F.3d 951, 955 (4th Cir. 1985). 

 Defendants cite to the Nasim case for the proposition that the cause of action accrues 

when the plaintiff possesses sufficient facts about the harm done to him that a reasonable inquiry 

will reveal his cause of action.  Id. at 954-55.  The plaintiff must “know that he has been hurt.” 

Id.  In Nasim, the plaintiff knew his injuries when asbestos was dumped into his prison cell.  Dr. 

Manion could not have known his injuries until they actually occurred by way of resultant 

license revocation on February 9, 2013 and refusal to reinstate his license in May 2015.  

 Dr. Manion repeatedly tried to make reasonable inquiry into the Defendants’ actions 

before and after licensure, and was met with fierce resistance.  (Compl. ¶¶ 55-56).  It was not 

until August 2015 that PHP finally released to Dr. Manion a copy of its diagnostic evaluation 

report. (Compl. ¶ 216). He sensed something profoundly amiss, but didn’t actually realize all of 

the wrongdoing against him under Section 1983 until he was forced to give up his license on 

February 9, 2013. 

B. Dr. Manion’s claims adequately allege proximate causation.  
 
 The Fourth Circuit has held that generally, when an intermediary such as a prosecutor, 

retains all discretion to move forward with charges, “investigative officers” involved prior to the 

prosecution are not liable for damages for their “general fact-finding” role unless they have lied 

to or misled the intermediary.  Evans v. Chalmers, 703 F.3d 636, 648 (4th Cir. 2012). 

 First of all, Dr. Manion argues that the Board did not act as an intermediary exercising 

discretion to prosecute. (Compl. ¶ 105).  Dr. Manion alleges that the practices and policies of the 

Defendants acting in concert with one another result in automatic summary suspension of a 

license for failure to comply with the PHP’s demands, even if the demands are unreasonable and 
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baseless.  (Compl. ¶¶ 60, 106).  As pleaded, the Board’s actions were not intermediary or 

intervening in nature; on the contrary, they were predictable next steps that PHP intended as a 

vehicle to carry out its harm.  The facts as pleaded do not support that PHP performed a good 

faith assessment of Dr. Manion, reported that assessment to the Board, and then wondered what 

would happen next.  They were certain that the policies and practices followed by the Board 

would result in Dr. Manion losing his license if he did not comply. (Compl. ¶ 65).  PHP used a 

complicit Board to achieve its purposes. 

 Alternatively, even if it could be said that the Board was a prosecutorial intermediary, the 

Board based its actions solely on the dishonest and misleading “peer review” assessment 

(medical diagnosis) reported by the PHP Defendants. (Compl. ¶ 68).  Consequently, the pleaded 

dishonest diagnosis of impairment by Pendergast and PHP “peer review” assessment renders the 

PHP Defendants liable because their dishonesty was the proximate cause of Dr. Manion’s 

damages. 

C. Dr. Manion’s claims are not barred under the doctrine of collateral estoppel. 
 
 Collateral estoppel operates to bar issues from being re-litigated when they have already 

been decided on their merits. Urquhart v. East Carolina School of Medicine, 211 N.C. App. 124, 

128, 712 S.E.2d 200, 204 (2011). While a North Carolina superior court dismissed Dr. Manion’s 

pre-charge due process claims in 2012, the issues present in this case were not litigated in that 

matter.  The present case presents a different issue, even if brought as a claim of due process 

violation, because it challenges his license revocation, which occurred as a result of PHP’s 

actions.  At the time of his prior state court suit, charges had not been brought against Dr. 

Manion for non-compliance with PHP and his license had not yet been revoked on that basis. 

(Compl. ¶ 70). 
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D. Dr. Manion adequately alleges procedural due process violations. 
 
 Procedural due process requires a guarantee of fair procedures. Mora v. City of 

Gaithersburg, 519 F.3d 216, 230 (4th Cir. 2008).  Because PHP acts in concert with the Board to 

ensure the summary suspension of a license for a licensee’s failure to comply with even a 

wrongful PHP mandate, PHP acts with and through the Board to guarantee unfair procedures, 

especially with respect to unimpaired licensees such as Dr. Manion.  Dr. Manion alleges that he 

was the victim of summary suspension and that, before the opportunity to be heard, the 

Defendants had already adjudicated his matter and decided his guilt – and not even on a 

permissible basis. (Compl. ¶¶ 1, 6, 10, 60, 66, 71, 106, 131, 135, 147, 170, 173).   

 Furthermore, the complaint makes clear that the entire process of bringing charges and 

summarily suspending unimpaired licensees from practicing medicine is stained with corruption 

and malice.  The complaint in its entirety demonstrates that Defendants wrongly diagnosed Dr. 

Manion to justify subjecting him to PHP demands and then prosecuted charges against Dr. 

Manion with the full knowledge that they were without merit, which is malicious and 

demonstrates that the process is not fair to Dr. Manion or to other similar unimpaired licensees 

who are wrongly dragged into the same process.     

E. Dr. Manion adequately alleges substantive due process violations. 
 
 Despite Defendants’ claims to the contrary, Dr. Manion more than adequately alleges 

violations of substantive due process.  That the Defendants’ behavior in this case does not “shock 

the conscience” of the Defendants is unsurprising and irrelevant, because such behavior does 

shock the conscience of the disinterested reasonable person. 

 Dr. Manion meets his pleading burden to show violations of substantive due process by 

setting forth detailed facts that demonstrate how Defendants’ egregious actions resulted in 
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violations of Dr. Manion’s fundamental rights to bodily integrity, to refuse unnecessary and 

unwanted medical diagnosis and treatment, and to choose his own health care.  For example, Dr. 

Manion pleads: 

“…His license was constructively revoked…when he surrendered his license in lieu of 
promised summary suspension by NCMB for his refusal to participate in unwarranted 
and unnecessary treatment at the direction of NCMB, NCPHP and Dr. Pendergast.” 
(Compl. ¶ 10) 
 
“Under threat of suspension or revocation of his license, Defendants forced Dr. 
Manion into unwarranted and highly intrusive forensic ‘fitness for duty’ medical 
evaluations without basis and against his consent and ultimately took his property (his 
medical license) and severely harmed the health and well-being of his patients without 
justification.” (Compl. ¶ 144) 
 
“The forced medical care, denial of medical care, broad monitoring agreements, 
broad restrictions on practice, blanket policies and practices, and corporate practice of 
medicine are not narrowly tailored to achieve the compelling state interest in protecting 
the public from physicians with legitimately diagnosed mental health issues. The State of 
North Carolina does not have a compelling interest in forcing particular medical care 
upon its citizens under the threat of deprivation of life, liberty and property without due 
process of law.” (Compl. ¶ 145) 
 
See also (Compl. ¶¶ 52-81). 
 

 Dr. Manion has pleaded that the Defendants do not have a justification for denying his 

license without reasonable evidence that he is actually unfit to practice psychiatry.  Without 

reason, the Defendants rejected the report of a well-trained psychologist finding that Dr. Manion 

is indeed fit to practice and that he does not suffer from paranoid delusions. (Compl. ¶ 54). 

Taken together, the facts alleged show that Defendants wanted or needed for Dr. Manion to be 

diagnosed with such a disorder to increase the number of participants in PHP, feed their referral 

networks, and demonstrate how tough they are on people they unreasonably believe are in denial 

of an impairment. (Compl. ¶ 107).  In their instant motions, the Defendants perpetuate the false 

and laughable narrative that Dr. Manion had a choice whether to undergo the evaluation 

procedures he complains of.  There was no real choice between submission to PHP and his 
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license and ability to earn income.  Given the uniform and unwavering practice of the Board to 

strip the license of those who do not completely submit to PHP-mandated evaluation and 

treatment, whether or not justified and with no means to contest the evaluation, and given that 

the Defendants had already libeled Dr. Manion by posting false confidential medical information 

about him publicly, Dr. Manion was fully aware that he had no real choice in the matter. (Compl. 

¶¶ 74, 76, 190).   Choice that is without free will is meaningless. 

 As such, Dr. Manion has demonstrated to the court that he has a plausible claim for 

Defendants’ irrational decision to compel Dr. Manion to receive medical treatment.      

F. Dr. Manion adequately alleges unreasonable search and seizure. 
 
 The Fourth Amendment to the United States Constitution, applicable to the states through 

the Fourteenth Amendment, protects citizens from “unreasonable search and seizure.” U.S. 

CONST. amend. IV (emphasis added).  “The law in no way permits baseless detention of citizens 

for psychological evaluations.”  Gooden v. Howard Cty., Md., 954 F.2d 960, 968 (4th Cir. 1992).   

 Dr. Manion has demonstrated through his pleading that Defendants’ having mandated 

that he undergo psychiatric evaluations and treatment in 2011, 2012, and 2015 was objectively 

unreasonable because it was “baseless.” Id. Dr. Manion provided several independent 

evaluations from highly qualified providers that debunked the “concern” expressed by a police 

officer who didn’t have the training or authority to diagnose a psychological condition.  (Compl. 

¶¶ 49-53; 78-80).  Furthermore, it was unreasonable for Pendergast and PHP to perform a 

diagnostic psychiatric evaluation of Dr. Manion having already reviewed evidence that he was 

not impaired and not a threat to himself, patients, or the public.  While that diagnostic evaluation 

conducted under the ruse of “peer review” occurred early in the sequence of events that 

ultimately resulted in license revocation, it nonetheless was the primary and foreseeable cause of 
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the loss of Dr. Manion’s license on February 9, 2013 and the continuing refusal of the 

Defendants to reinstate Dr. Manion’s license. 

G. The PHP-affiliated defendants cannot claim qualified immunity from 
liability. 

 
 Qualified immunity is a defense that presupposes that a defendant acted reasonably, in 

good faith, and without knowledge that his conduct might be outside the bounds of the law.  The 

PHP Defendants did not act reasonably or in good faith and knew or should have known that 

their conduct violated Dr. Manion’s rights especially in light of his having brought these 

concerns to their attention repeatedly in detailed correspondence. 

 A plaintiff may show that a government official is not entitled to qualified immunity by 

pleading that the official violated a clearly established statutory or constitutional right. Wood v. 

Moss, 134 S. Ct. 2056, 2066-67 (2014).  Qualified immunity does not protect those who 

knowingly violate the law.  Malley v. Briggs, 475 U.S. 335, 341 (1986).  “The burden of proof 

and persuasion with respect to a defense of qualified immunity rests on the official asserting that 

defense.”  Meyers v. Baltimore Cty., Md., 713 F.3d 723, 731 (4th Cir. 2013).   

 Defendants knowingly violated Dr. Manion’s clearly established rights to due process by 

wrongly and maliciously diagnosing him in order to force him into a process by which he would 

lose his license unless he submitted to unnecessary medical treatment. (Compl. ¶ 105).  Dr. 

Manion’s rights to due process were and have been clearly established beyond debate under case 

law authored decades prior to the Defendants’ actions.  For example, North Carolina statute 

establishes the parameters of Defendants’ statutory authority to discipline a licensee.  N.C. Gen. 

Stat. § 90-14 permits the Board to discipline a physician only for certain enumerated reasons, 

each of which requires a showing of incapacity, incompetence or danger to patients, or moral 

ineptitude.  Dr. Manion’s rights have long been established under law as expressed by Matthews 
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v. Eldridge, 424 U.S. 319 (1976); U.S. Constitution, Fifth and Fourteenth Amendments; 

Americans with Disabilities Act, as amended; and N.C. Gen. Stat. §§ 90-14 and 90-21.22.  It is 

not required that a right violated already have been recognized by a court in a specific context 

before such right may be held “clearly established” for purposes of qualified immunity.  Meyers 

v. Baltimore Cty., Md., 713 F.3d 723, 734 (4th Cir. 2013).  

 Defendants’ memorandum frames the issues in a way that ignores the core of Dr. 

Manion’s complaint.  As a counterpoint to Defendants’ portrayal of Dr. Manion’s allegations, it 

bears pointing out that PHP and Pendergast wrongfully performed a diagnosis of Dr. Manion, 

intentionally disregarding the Carter evaluation, itself obtained at the Board’s behest and that 

found Dr. Manion to be without impairment and safe to practice (Compl. ¶¶ 50-51, 53-54).  As a 

result, PHP recommended that he submit to costly out-of-state treatment because the PHP is 

steeped in ethical and financial conflicts, as pointed out by the North Carolina State Auditor in 

2014. (Compl. ¶ 62) [Pl. Memo. in Opp. to PHP Def.’s Mot. to Dismiss, Ex. A].  And then, once 

PHP inevitably and wrongly diagnosed him as delusional in order to force him into one of its 

preferred treatment centers, the Board Defendants followed lock step behind with disciplinary 

action designed to reinforce the ultra vires actions of PHP and shirk their own responsibilities to 

ensure due process. (Compl. ¶¶ 53-55, 57-61, 63, 68-71, 116, 127).  Dr. Manion has sufficiently 

pleaded that Defendants acted maliciously in concert with one another and/or knew that their 

actions violated clearly established constitutional and statutory principles.  (Compl. ¶¶ 124, 138, 

154, 161, 164, 173, 175, 198). 

 Even if this court finds the PHP Defendants are protected from damages liability due to 

qualified immunity, qualified immunity does not preclude claims for injunctive or declaratory 

relief. See Meiners v. Univ. of Kansas, 359 F.3d 1222, 1233 (10th Cir. 2004) (“Qualified 
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immunity applies to claims for monetary relief against officials in their individual capacities, but 

it is not a defense against claims for injunctive relief against officials in their official 

capacities.”) 

 As such, even if this court finds that Defendants may use the shield of qualified immunity 

to escape liability for damages, this court may still enjoin them from applying or enforcing their 

unconstitutional policies, practices or customs as applied to Dr. Manion or to the detriment of 

others so similarly situated.   

III.  DR. MANION ADEQUATELY ALLEGES SECTION 1985 CLAIMS AGAINST 
THE PHP DEFENDANTS. 

 
 Dr. Manion disagrees with Defendants’ assertion that his allegations fail to plead that the 

PHP Defendants conspired with other Defendants for purposes of his Section 1985 claim.  In 

fact, Dr. Manion provides specific examples of the ways in which Defendants “act in concert” 

with one another to deprive him of his rights: 

“…to wit: NCPHP exceeded and continues to exceed its authorization under empowering 
statutes and violated its Memorandum of Understanding with the other Defendants; 
NCMB developed and continues to follow a policy or practice of automatic ratification of 
NCPHP recommendations, unlawfully delegating its authority and due process 
obligations to NCPHP.” (Compl. ¶ 169).   

 
Dr. Manion also weaves a suggestion throughout his allegations that despite knowing about the 

inherent conflicts at PHP brought to light by the 2014 report of the State Auditor (Compl. ¶¶ 62, 

109), all Defendants continue to follow the same policies and procedures that caused to Dr. 

Manion’s harms and continue to deny him licensure, as evidenced by his 2015 attempt to seek 

reinstatement. (Compl. ¶ 123). 
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IV. DR. MANION ADEQUATELY ALLEGES ADA CLAIMS AGAINST THE PHP 
DEFENDANTS. 2 

 
A. The four-year federal statute of limitations applies because Dr. Manion’s 

claim arises under the 2008 amendments to the ADA. 
 
 28 U.S.C. § 1658 establishes a catchall four-year statute of limitations for actions arising 

under federal statutes enacted after December 1, 1990.  Courts have applied this statute of 

limitations, notwithstanding analogous state law statutes of limitation, to discrimination claims 

that arose as a result of the amendments to the original act that granted rights.  See Jones v. R.R. 

Donnelly and Sons Co., 541 U.S. 369 (2004) (applying the four-year federal statute to claims 

arising under post-1990 amendments to the Civil Rights Act); see also Dickinson v. Univ. of N. 

Carolina, 91 F. Supp. 3d 755, 766 (M.D.N.C. 2015) (finding that the four-year statute applied to 

plaintiff’s ADA claims of disability discrimination because they were made possible by the 2008 

amendments to the ADA). 

 The 2008 amendments added the following provision to the ADA: 

“An individual meets the requirement of ‘being regarded as having such an impairment’ 
if the individual establishes that he or she has been subjected to an action prohibited 
under this chapter because of an actual or perceived physical or mental impairment 
whether or not the impairment limits or is perceived to limit a major life activity.” 

ADA Amendments Act of 2008, PL 110-325; 42 U.S.C. § 12102(3)(A).   

 That provision made it possible for Dr. Manion to bring his present claims for 

discrimination because he no longer has to demonstrate whether the disability he was perceived 

to have limits a major life activity.  Demonstrating limitation of a major life activity prior to the 

2008 amendments was a difficult task under the interpretive case law, which is a primary reason 

Congress enacted the amendments. Bray v. Town of Wake Forest, No. 5:14-CV-276-FL, 2015 
                                                
2 Dr. Manion reserves the right to seek leave to amend his complaint if evidence is discovered that 
suggests that Defendants receive federal funding in such a way that would subject them to potential 
liability under the Rehabilitation Act of 1973, 29 U.S.C. § 701 et seq. 
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WL 1534515, at *8 (E.D.N.C. Apr. 6, 2015).  All Dr. Manion must now demonstrate is that he 

was subjected to discrimination because of a perceived impairment.  Accordingly, the 2008 

amendments enabled him to bring his claim and the four-year statute of limitations in 28 U.S.C. 

§ 1658 should apply. 

B. Dr. Manion adequately states a claim under Title II of the ADA, as amended. 
 
 To state a plausible claim for relief under Title II of the ADA, Dr. Manion must show 

that either (1) he was excluded from participation in, or denied the benefits of, a program or 

service offered by a public entity, or (2) subjected to discrimination by that entity. Constantine v. 

Rectors and Visitors of George Mason Univ., 411 F.3d 474, 499 (4th Cir. 2005) (citing 42 U.S.C. 

§ 12132) (emphasis supplied).  The ADA’s broad purpose means that courts construe “program” 

or “service” to mean virtually everything a public entity does.  See Barden v. City of 

Sacramento, 292 F.3d 1073, 1076 (9th Cir. 2002).    

 Dr. Manion alleges that PHP subjected him to discrimination by treating him as though 

he was disabled by a mental health condition even though he was not.  Because the Defendants 

wrongly perceived Dr. Manion to be mentally impaired, they knowingly deprived him of due 

process rights that resulted in the loss of his license in 2013, his livelihood and his dignity.  

(Compl. ¶¶ 177-196).  

 There are more than enough details throughout the complaint to indicate that Dr. Manion 

would be entitled to relief under the ADA.  The Defendants’ lack of discretion and/or abuse of 

discretion, broad application of policies that have a discriminatory effect, and refusal to accept 

sound medical evidence showing that Dr. Manion is not mentally impaired demonstrate the 

Defendants’ intent to discriminate against Dr. Manion and other licensees wrongly perceived to 

be disabled. 
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V. DR. MANION ADEQUATELY ALLEGES COMMON LAW TORT CLAIMS 
AGAINST THE PHP DEFENDANTS. 

 
A. PHP Defendants’ acts were not “peer review” activities and were not 

conducted in good faith, rendering statutory qualified and governmental 
immunity defenses unavailable to the PHP Defendants. 

 
 It is true that North Carolina law designates “peer review activities” as “State directed 

and sanctioned” and that they constitute “State action,” and that “[a] person shall not be held 

liable in any civil proceeding…for making a recommendation to the Board in the nature of peer 

review, in good faith and without fraud and malice.” N.C. Gen. Stat. §§ 90-21.22(f) and 90-14(f). 

 But Dr. Manion alleges, having had ample expertise in the practice of diagnosing mental 

health conditions and based on the documents provided to him in August 2015, that Pendergast 

and PHP did not conduct peer review activities when they intentionally and wrongfully 

diagnosed him with an impairment consistent with the condition they needed to demonstrate to 

force him into PHP compliance.  “Peer review” is merely a euphemistic label that Pendergast and 

PHP give to what truly amounts to state compelled involuntary psychiatric diagnostic evaluation. 

(Compl. ¶ 24).  Chapter 90 of the General Statutes limits its grant of protection to peer review 

activities conducted in good faith and without malice.  N.C. Gen. Stat. § 90-14(f).  Dr. Manion’s 

complaint alleges that PHP and Pendergast do not merit that protection in his case because PHP 

was not acting as an arm of the State in conducting activities outside the scope of their purpose. 

(Compl. ¶ 127).          

B. Dr. Manion’s claims fall within the statute of limitations. 
 
 The statute of limitations for intentional infliction of emotional distress is three years. 

Johnston v. Leith, Inc., No. 5:10-CV-547-FL, 2011 WL 1770434, at *7 (E.D.N.C. May 9, 2011); 

N.C. Gen. Stat. § 1–52(5).  Likewise, the statute of limitations for negligent infliction of 

emotional distress is three years. Id.  The three-year period of time for these torts accrues when 
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the conduct of defendant causes extreme emotional distress, or when plaintiff becomes aware or 

should reasonably have become aware that he has been injured.  Id. 

 Dr. Manion alleges that his emotional distress resulted from the summary suspension of 

his license in February 2013.  Because the suspension of his license was a proximate and 

foreseeable result of the PHP Defendants’ outrageous conduct, the claims for negligent and/or 

intentional infliction of emotional distress accrued upon the involuntary inactivation of Dr. 

Manion’s license on February 9, 2013 and were brought within three years of the distressing loss 

of his license, livelihood, and professional reputation. 

C. Dr. Manion’s adequately states claims for infliction of emotional distress. 
 
 First, Dr. Manion did not plead that he has never been emotionally distressed.  He 

pleaded, in the context of combatting Defendants’ wrongful diagnosis of delusional disorder, that 

he did not have mental impairments that prevented him from practicing medicine safely.  Read 

within context, the court should not construe Dr. Manion’s allegations in Paragraph 41 of the 

Complaint not as contradictory to his later affirmative pleading that Defendants outrageous out-

of-bounds conduct did cause him severe emotional distress.  (Compl. ¶¶ 82, 200-201, 206-207). 

 Second, Dr. Manion sufficiently alleges outrageous conduct throughout the complaint.  It 

shocks the conscience to learn that Defendants have created a scheme under which they 

intentionally fraudulently diagnose an unimpaired licensee who in fact has no illness and who 

himself poses no threat to the patient population and then use that diagnosis to force the licensee 

to either: (1) spend tens of thousands of dollars on unnecessary treatment at a medical provider 

not of their choosing that profits off of this corrupt scheme, or (2) face involuntary license 

suspension or revocation. (Compl. ¶¶ 59-60).  While Dr. Manion suggests that Taylor and 

Collins, in their fiduciary roles as PHP board chairs, were negligent in their oversight of PHP 
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activities and in their non-response to his multiple correspondence detailing these wrongs, and 

are therefore responsible, his pleading certainly makes clear that Pendergast was chief among the 

individual PHP Defendants who negligently or intentionally inflicted harm upon him. (Compl. ¶¶ 

1, 54, 72, 197-207).    

VI.  DR. MANION ADEQUATELY ALLEGES MEDICAL NEGLIGENCE AGAINST 
PHP AND PENDERGAST. 

 
A. Dr. Manion’s claim falls within the three-year statute of limitations. 

 
 The statute of limitations for claims of medical malpractice under N.C. Gen. Stat. § 90-

21.12 in North Carolina is the three-year statute for personal injury claims found in N.C. Gen. 

Stat. § 1–52(16). Williams v. Haigwood, No. 5:08-CT-3138-BO, 2012 WL 4483883, at *5 

(E.D.N.C. Sept. 27, 2012).  A medical malpractice claim shall be deemed to accrue at the time of 

the occurrence of the last act of the defendant giving rise to the cause of action, unless the 

plaintiff had no reason to discover the injury until later, in which case he has a year from the 

discovery of the injury to file his claim.  N.C. Gen. Stat. § 1-15(c).   

 Dr. Manion’s injury was latent until Dr. Manion lost his license and livelihood as the 

proximate and foreseeable cause of Pendergast and PHP’s malpractice.  Furthermore, Dr. 

Manion could not have actually known whether Pendergast’s “peer review” was actually a 

disguised diagnostic evaluation until he received the full diagnostic report, which permitted Dr. 

Manion to compare the report against widely accepted standards for what constitutes diagnostic 

evaluation.  He could not have been certain that Dr. Pendergast’s evaluation of him was 

diagnostic in nature and not peer review until he saw the report evidencing the steps and 

procedures Pendergast says he followed to conclude that Dr. Manion must submit to PHP-

mandated treatment.  (Compl. ¶ 216).  Dr. Manion even made multiple attempts to clarify the 

exact nature of Pendergast’s “assessment” of Dr. Manion so that he could better understand its 
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exact nature; the PHP Defendants refused to provide such information until well after his license 

had been revoked.  (Compl. ¶ 55-56).  As such, Dr. Manion’s claim accrued in August 2015, 

well within the three-year statute of limitations for medical malpractice claims in North Carolina. 

 Alternatively, he could not have realized his injury resulting from the malpractice until he 

lost his medical license on February 9, 2013.   

B. PHP and Pendergast’s diagnostic evaluation of Dr. Manion was the but-for 
and proximate cause of his injuries.   

 
 Defendants incorrectly assert that the element of proximate causation is lacking here.  

The connection between the negligence and the injury must be probable, not merely a remote 

possibility.  White v. Hunsinger, 88 N.C. App. 382, 387, 363 S.E.2d 203, 206 (1988).  An 

intervening cause is an independent force that entirely supersedes the original action and renders 

its effect in the chain of causation remote. Adams v. Mills, 312 N.C. 181, 194, 322 S.E.2d 164, 

173 (1984). 

 The connection between PHP’s and Pendergast’s misdiagnosis of Dr. Manion and the 

loss of his license, livelihood and other harms could not have been more probably and 

foreseeable under the circumstances alleged in the complaint.  PHP, Pendergast and the Board 

Defendants perpetuated policies and practices that guaranteed the loss of licensure for a licensee 

who does not cooperate with PHP’s demands.  Therefore, when PHP and Pendergast diagnose a 

licensee, either correctly or incorrectly, with a mental impairment, they do so fully knowing that 

the licensee will be ordered to treatment by the Board and will lose his license if he does not 

submit to those demands.  PHP and Pendergast knew the fate Dr. Manion would meet when they 

misdiagnosed him with a delusional disorder because they knew they wielded great influence 

over the Board’s decision because the Board unquestionably defers to PHP’s recommendation.  

They knew that misdiagnosis would almost certainly lead to the revocation of Dr. Manion’s 
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license in some fashion because the Board would order him pursuant to Chapter 90 to comply 

and would then find Dr. Manion either unfit to practice medicine by way of mental impairment 

or punish him for being uncooperative. Either way, the misdiagnosis would have caused Dr. 

Manion the very harms he suffered. (Compl. ¶ 218).  Being adjudged as mentally incompetent by 

the Medical Board or uncooperative with PHP would result in the loss of Dr. Manion’s license 

and his livelihood.   

 The Board’s subsequent actions pursuant to the misdiagnosis were not an intervening 

cause but a link in the natural and foreseeable chain of causation.  The Board’s subsequent 

actions were known by PHP and Pendergast to be vehicles to deliver the harm that flowed from 

their wrongful diagnosis of Dr. Manion. 

 As such, Dr. Manion has stated a plausible claim for relief under Article 1B of Chapter 

90 of the North Carolina General Statutes for the wrongful diagnosis made by PHP and 

Pendergast.   

CONCLUSION 
 
 For the foregoing reasons, Dr. Manion strongly asserts and demonstrates through his 

thorough pleading that he is entitled to appropriate relief against the PHP Defendants.  As such, 

Dr. Manion respectfully requests that this Court deny the PHP Defendants’ motion to dismiss.  In 

the alternative, to the extent the Court finds cause to dismiss his complaint, Dr. Manion 

respectfully requests that the Court do so without prejudice to his claims and grant him leave to 

amend his complaint as may be appropriate.   
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Respectfully submitted, 

 This the 11th day of May, 2016, by 

   ACKERMAN BROWN, PLLC 

      /s/ Donald Carrington Davis 
      Donald Carrington Davis, Esq. 
      North Carolina Bar No. 38120 
      2101 L Street NW, Suite 440 
      Washington, D.C. 20037 
      (202) 393-5428 (telephone) 
      (202) 355-6489 (facsimile) 
      donald.davis@ackermanbrown.com 
      Attorney for Plaintiff 
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