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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

Western Division 
Civil Action No. 5:16-cv-00063-BO 

KERNAN MANION, M.D, 
 

Plaintiff 
v. 
 
NORTH CAROLINA MEDICAL BOARD, et 
al., 
 

Defendants 
 

DEFENDANTS NORTH CAROLINA 
PHYSICIANS HEALTH PROGRAM, 

INC., WARREN PENDERGAST, M.D., 
GREGORY W. TAYLOR, M.D., and 
DAVID D. COLLINS, M.D.’S REPLY 

MEMORANDUM  

 
NOW COME the PHP defendants, pursuant to Local Rule 7.1(f)(1), and submit the 

following reply memorandum:  

I. PLAINTIFF MISAPPLIES CONTROLLING FOURTH CIRCUIT 
JURISPRUDENCE USED TO DETERMINE WHETHER NCPHP IS AN ALTER-
EGO OF THE STATE OF NORTH CAROLINA FOR PURPOSES OF ELEVENTH 
AMENDMENT IMMUNITY. 

 
Plaintiff’s application of the balancing test used to assess alter-ego status of an entity for 

Eleventh Amendment purposes is erroneous.  With respect to the state treasury factor, plaintiff 

concedes that PHP receives about half of its funding from the N.C. Medical Board as mandated by 

the MOU. (D.E. 52, p. 8)   But plaintiff argues that financial reality does not mean that the State, 

through the Board, “would necessarily be required to foot the bill for a judgment against PHP. . . 

.” (Id.) (emphasis added)  Whether the entity would actually, in practice, pay the judgment, is 

irrelevant.  The Fourth Circuit has consistently decreed in recent published opinions that “in 

assessing the State treasury factor, an entity’s potential liability is key.”  Hutto v. S.C. Retirement 

Sys., 773 F.3d 536, 545 (4th Cir. 2014), quoting Oberg v. Pa. Higher Educ. Assistance Agency, 745 

F.3d 131, 137 (4th Cir. 2014) (emphasis added)   “Consequently, the proper inquiry is not whether 

the state treasury would be liable in this case, but whether, hypothetically speaking, the state 

Case 5:16-cv-00063-BO   Document 55   Filed 05/23/16   Page 1 of 10



2 
 

treasury would be subject to potential legal liability if the [PHP] did not have the money to cover 

the judgment.”  Hutto at 545 (internal citation and quotation marks omitted).  Here, the complaint 

and MOU cited therein conclusively establish that PHP’s primary source of funding comes from 

the state, through the Medical Board ,and further that the Board is charged with reviewing PHP’s 

finances to ensure its continued solvency.  (D.E. 1 ¶ 20; D.E. 45-1, p. 3 Sec. 7)  Given the state’s 

principal funding and direct oversight, the state treasury would, hypothetically speaking, plainly 

be subject to potential legal liability for any judgment against PHP.   

Plaintiff also misstates the application of the state dignity factors which assesses, inter alia, 

the autonomy exercised by PHP.  Specifically, plaintiff, citing his complaint, contends that “[t]he 

State, through the Board, does not veto PHP’s actions; on the contrary it affords blind deference 

to PHP’s actions. . . .” (D.E. 52, p. 9)  (emphasis added).  However, “[u]nder the degree-of-state-

control factor, [the Fourth Circuit] considers, [among other things,] whether the State retains a 

veto over the entity’s actions.”  Hutto at 546.   (emphasis added)  To retain is to “hold back” and 

“keep in possession.”  Meriam Webster’s Collegiate Dictionary, 1063 (11th Ed. 2004)  Thus, 

whether PHP actually uses the veto it holds back is irrelevant.  Instead, the touchstone of this 

inquiry is that the state has the power to veto and can use it.   On this record, it is undisputed that 

the state retains a veto over PHP’s actions.  (D.E. 45-1, pp. 2,4, Secs. 1, 12, D.E. 1 ¶¶ 13, 14).   

As to the third factor, plaintiff argues that PHP is not involved with a “legitimate state 

concern.”  (D.E. 52, p. 10)  This inquiry is also misplaced.  Instead of addressing whether the state 

concern is a legitimate one, “courts must consider whether the entity has statewide or localized 

jurisdiction, and whether an entity’s functions are typically state or unquestionably local.”  Hutto 

at 547-48.  The complaint and MOU cited at length therein establish, as a matter of law, that PHP 
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is involved in statewide functions and possesses statewide jurisdiction.  (D.E. 1  ¶¶ 12, 20, D.E. 

45-1, pp. 2-3, Secs.1, 3, 5) 

Finally, regarding the fourth factor, plaintiff concedes that N.C.G.S. § 90-21.22(f) (2015) 

treats PHP’s functions as state action. See Md. Stadium Auth. v. Ellerbe Becket, Inc., 407 F.3d 255, 

265 (2005) (“[T]he manner in which state law addresses the entity remains important, and 

potentially controlling.)  However, plaintiff argues that according to paragraphs 24, 53-55, 173, 

and 2141 of his complaint, those functions were not carried out in good faith, so the statute does 

not apply.  Not so.   

To plausibly allege bad faith under subsection (f), plaintiff must aver that the PHP 

defendants had a false purpose or were intentionally dishonest - “a species of fraudulent conduct.”  

Shannon v. Testan, __ N.C. App. __, __, 777 S.E.2d 153, 157 (2015).  Plaintiff has plainly failed 

to meet this high threshold here, since he can only allege negligence- that “NCPHP had 

demonstrated no reasonable basis to conclude that Dr. Manion was impaired and unfit to practice 

medicine . . . .”  (D.E. 1 ¶ 55)  As the Shannon Court concluded, wilfulness cannot be inferred 

from carelessness.  Shannon at 157.  The remainder of plaintiff’s allegations are conclusory, made 

solely upon information and belief, and thus insufficient. See, e.g., (D.E. 1, ¶ 173) (“Defendants 

acted and continue to act with malice and reckless disregard for the rights of Dr. Manion.” ); see 

also id. at ¶ 43) ; Bell Atlantic Corp v. Twombly, 550 U.S. 544, 570 (2007) (“nor will mere labels 

and legal conclusions suffice”) ; Harman v. Unisys, 356 Fed. Appx 638, 640-41 (4th Cir. 2009) 

(summary averments “made upon information and belief” are insufficient under Twombly).  

Accordingly, since correct application of the balancing test illustrates that PHP is an alter ego of 

                                                 
1 There is no allegation in plaintiff’s complaint numbered 214. 
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the state of North Carolina, all claims against that entity and commensurate official capacity claims 

are barred by the Eleventh Amendment.2   

II. PLAINTIFF MISSTATES THE ACCRUAL DATE OF HIS SECTION 1983 
CLAIMS. 

 
Plaintiff contends that his section 1983 claims against the PHP defendants accrued in 

February 2013, when plaintiff voluntarily surrendered his medical license or in May 2015 when 

the Medical Board refused to reinstate his license.  (D.E. 52,  pp.13-14)  This argument lacks merit.  

The dates and accompanying events cited by plaintiff do not involve any actions by the PHP 

defendants; rather, these trigger events involve self-inflicted wounds and actions of another 

defendant in this cause.  

III. COLLATERAL ESTOPPEL BARS ALL SECTION 1983 DUE PROCESS CLAIMS 
SINCE THE SAME ISSUES WERE DECIDED ADVERSLY BY A STATE COURT. 

 
Plaintiff concedes that the New Hanover County superior court dismissed his previous due 

process claims against the Medical Board. (D.E. 52, p. 15)  However, plaintiff contends that this 

matter contains different issues because he did not voluntarily surrender his license at the time the 

state court action disposed of his due process claims.  This argument lacks credence.  The same 

due process issues are involved in both cases.  The plausible allegations against the PHP 

defendants in this matter only include actions taken before February 2013 when plaintiff 

surrendered his medical license on his own volition.  (D.E. 1, ¶¶ 42-46, 61)   

 

                                                 
2 In plaintiff’s opposition to the Medical Board’s motion to dismiss, he contends, citing Constantine v. Rectors & 
Visitors of George Mason Univ., 411 F.3d 474 (4th Cir. 2005), that the Title II  Americans with Disabilities Act claims  
against the Board are not barred by the Eleventh Amendment because Congress abrogated such immunity.  Not so.  
Constantine narrowly held that “Title II of the ADA is valid §5 legislation, at least as it applies to public higher 
education.”  (emphasis added).  This case does not involve public higher education, and plaintiff can point to no 
authority which holds that Congress abrogated Eleventh Amendment immunity in the context at bar, as none exists.  
Thus, the ADA claims against the PHP defendants are also barred by the Eleventh Amendment.   
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IV. THE FOUR-YEAR STATUTE OF LIMITATIONS DOES NOT APPLY TO 
PLAINTIFF’S ADA CLAIMS. 

 
Plaintiff cites Dickinson v. Univ. of N. Carolina, 91 F. Supp. 3d 755 (M.D.N.C. 2015) for 

the point that the catchall four-year statute of limitations codified at 28 USC § 1658 applies to his 

Title II ADA claims.  (D.E. 52, p. 22)   Specifically, plaintiff asserts that the extended limitations 

period applies because 42 USC § 12102(3)(A), one of the ADA’s 2008 amendments, “made it 

possible for Dr. Manion to bring his claims for discrimination.”  (Id.) (emphasis added).  This 

argument lacks merit.  Plaintiff contends that his ADA claims were “made possible” by the 2008 

amendments, the trigger point for the extended limitations period, because “he no longer has to 

demonstrate whether the disability he perceived to have limits a major life activity.”  (Id.)  But 

plaintiff’s argument collapses on itself since he concedes that his claims would be possible before 

the congressional amendments since “[d]emonstrating limitation of a major life activity prior to 

the 2008 amendments was a difficult task under the interpretative case law. . . .”  (Id.) (emphasis 

added).  Since a difficult task is not an impossible once, plaintiff’s claims were viable before the 

2008 amendments, and thus the extended limitations period is inapplicable.3   

V.  THE IMMUNITY CODIFIED AT N.C.G.S. § 90-21.22(f) BARS ALL CLAIMS 
GROUNDED IN NORTH CAROLINA STATE LAW. 
 
Plaintiff contends that G.S. § 90-21.22(f) does not apply because the PHP defendants were 

not involved in “peer review” activities since they wrongfully diagnosed him. (D.E. 52, p. 24) This 

contention lacks credence.  

The North Carolina Court of Appeals opinion in Shannon v. Testan illustrates that PHP 

was plainly conducting peer review here.  In Shannon, the plaintiff, an ophthalmologist, underwent 

                                                 
3 Even if the four-year limitations period applied, the ADA claims are still stale since they accrued at the earliest in 
October 2011 when the Medical Board issued an order directing PHP to assess plaintiff, and the latest in December 
2011 when the PHP assessment and recommendation for outside assessment to the Medical Board occurred.   
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a voluntary comprehensive psychiatric assessment in September 2010 at the request of his 

employer, Gaston Memorial Hospital (“Gaston”), as a result of troubling incidents reported to it.  

Shannon at __, 777 S.E.2d at 155.  The voluntary assessment revealed no psychiatric issues, but 

Gaston referred plaintiff to PHP.  Id.  At the PHP assessment in November 2010, a drug screen 

was performed and plaintiff provided information to PHP, which he believed was relevant to the 

incidents that gave rise to the evaluation.  Id.   PHP did not consult the material provided and 

recommended to the Medical Board that plaintiff immediately receive further professional 

evaluation on two occasions, the latest in January 2011.  Id.   Plaintiff criticized PHP for significant 

errors and omissions in its assessment and recommendation.  Id. at __, 777 S.E.2d at 155-56.   

Gaston conveyed that his staff privileges would not be reinstated, and under these circumstances 

plaintiff voluntarily surrendered his license to the Board in February 2011.  Id.   Plaintiff filed suit 

against PHP.  Id. 

So too here.  Plaintiff in this matter, underwent a voluntary psychiatric evaluation, after 

troubling incidents were reported to the Medical Board by Wilmington law enforcement personnel. 

(D.E. 1 ¶¶ 33-34)   The report purported to show that plaintiff was mentally fit. (Id. at  ¶¶ 37-39)  

Despite this claimed favorable report,  plaintiff was nonetheless evaluated by PHP at the behest of 

the Medical Board. (Id. at ¶ 41)  The assessment included a urine drug screen.  (Id. at ¶ 42)  Plaintiff 

also provided relevant information and material to PHP and then staunchly denounced PHP for 

not giving it due weight in its assessment.   (Id. at ¶ 43)  PHP likewise recommended to the Medical 

Board that plaintiff undergo an additional psychiatric assessment, but instead of doing so, plaintiff 

voluntarily relinquished his medical license.  (Id. at ¶¶ 46, 65)  Thus, PHP was acting well within 

its defined statutory parameters for conducting peer review here.  PHP  initially assessed plaintiff, 
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a medical licensee,  at the instruction of the Medical Board, and made a timely recommendation 

to that entity.   

VI.  PLAINTIFF MISSTATES THE ACCRUAL DATE OF HIS MEDICAL 
NEGLIGENCE CLAIM, WHICH IT IS TIME BARRED. 

 
Under N.C.G.S. § 1-15(c), “the cause of action [for medical negligence] accrues and the 

statute of limitations begins to run at the time of defendant's last act giving rise to the cause of 

action.”  Callahan v. Rodgers, 89 N.C. App. 250, 253, 365 S.E.2d 717, 719 (1988).  Plaintiff 

contends that his injury stemmed from PHP’s initial assessment of 5 December 2011 but was latent 

until the earliest of 9 February 2013, the date plaintiff voluntarily surrendered his license.  The 

selection of that date is erroneous and implausible since plaintiff’s preferred accrual date has no 

connection to any actions of the PHP defendants.  Instead, the cause of action accrued at the latest 

in December 2011, at which point: (1) the PHP examination was performed; (2) plaintiff was 

provided a summary of the examination; and (3) plaintiff was informed by PHP based on the same 

that they would recommend to the Medical Board that he undergo an outside assessment and 

discontinue his medical practice.   

 In paragraph 58 of the instant complaint, plaintiff cites his failed attempt to restrain the 

Medical Board from taking action against him based upon “PHP’s intentionally flawed diagnosis.”   

(Doc. 1, ¶ 58)  Plaintiff also alleged that, in the prior state action, a Medical Board filing contained 

quotes from PHP’s negligent diagnosis of him.  (Id. at ¶ 59)  But in adjudicating a motion to 

dismiss for failure to state a claim, “a federal court may [also] consider matters of public record 

such as documents from prior state court proceedings in conjunction with a Rule 12(b)(6) motion.”  

Walker v. Kelly, 589 F.3d 127, 140 (4th Cir. 2009).  The certified and verified complaint in the 

prior April 2012 state litigation is thus properly before this Court.  (Id.; D.E. 45-3, pp. 1, 18)  In 

that complaint, plaintiff attested that:  
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30. On December 5, 2011, Dr. Manion further complied with the 
Defendant's October 12, 2011 Order by appearing at NCPHP for an 
examination.  
 
31. An examination of Dr. Manion was conducted by Dr. Warren 
Pendergast, Medical Director of NCPHP, and Mr. Robert Testen, 
NCPHP's "Clinical Coordinator."  
 
32. During the examination, Dr. Pendergast and Mr. Testen were 
in possession of Dr. Carter's evaluation, and the examination by Dr. 
Pendergast and Mr. Testen lasted for less than two (2) hours. Dr. 
Pendergast was present for less than one hour of the examination.  
 
33. In his summary of the examination, Dr. Pendergast did not 
conclude that Dr. Manion was unable to practice medicine with 
reasonable skill and safety to patients, nor has any such 
conclusion been made by anyone, as of the date of the filing of this 
action. 
 
 34. Dr. Manion was not provided with the results of Dr. 
Pendergast's evaluation, nor knew its content, prior to the issuance 
of a subsequent Order in February 23, 2012.  However, from and 
after December 5, 2012[sic] [2011], Dr. Manion was informed by 
Mr. Testen and Dr. Pendergast that NCPHP was going to 
"recommend" to the Medical Board that Dr. Manion discontinue 
his medical practice pending his completion of an inpatient 
assessment, at Dr. Manion' s expense, at an organization known 
as "Acumen Assessments" in Lawrence, Kansas.  
 
35. The recommendation that Dr. Manion abruptly discontinue his 
medical practice ignores known serious risks associated with abrupt 
cessation of patient mental health care by their psychiatrist. 

 

(D.E. 45-3, pp. 7-8, ¶¶ 30-35)  The prior state filing associated with this case conclusively 

establishes that this action is barred by G.S.§ 1-15(c).  The sworn allegations in the state complaint 

illustrate that plaintiff’s novel contention that he “could not have actually known whether 

Pendergast’s peer review was actually a disguised diagnostic evaluation until he received the full 

diagnostic report    . . .” is implausible.   (D.E. 52, p. 26)  Specifically, plaintiff had already sworn 

that PHP conducted an examination of him in December 2011, he was provided a summary of the 
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examination for review, and informed on even date that PHP, based on its report, would 

recommend to the Medical Board that plaintiff cease the practice of medicine pending completion 

of an inpatient assessment.  Thus, the last act giving rise to plaintiff’s claim was readily apparent 

to plaintiff according to his own sworn averments in December 2011.  Plaintiff discovered the 

allegedly negligent PHP examination less than a year after it occurred.  Consequently, “the one-

year-from-discovery provision of G.S. § 1-15(c) does not apply because plaintiffs discovered the 

injury less than ‘two or more years after the occurrence of the last act of the defendant giving rise 

to the cause of action . . . .’”  Teague v. Randolph Surgical Assocs., P.A., 129 N.C. App. 766, 771, 

501 S.E.2d 382, 386 (1998), quoting G.S. § 1-15(c).  Since the present federal complaint was filed 

well outside the limitations period in February 2016, it fails to state a plausible claim for relief on 

its face.   

 Respectfully submitted, this the 23rd day of May, 2016. 

/s/ G. Gray Wilson 
G. Gray Wilson, N.C. Bar #7398 
 
/s/ Lorin J. Lapidus 
Lorin J. Lapidus, N.C. Bar # 33458 
 
WILSON & HELMS LLP 
110 Oakwood Drive, Suite 400 
Winston-Salem, NC  27103 
Phone: (336) 631-8866 
Fax: (336) 631-9770  
gwilson@wilsonhelms.com 
llapidus@wilsonhelms.com 
 
Attorneys for Defendants North Carolina Physicians 
Health Program, Inc., Warren Pendergast, M.D., 
Gregory W. Taylor, M.D. and David D. Collins, 
M.D. 
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CERTIFICATE OF SERVICE 
 
 I, G. Gray Wilson, hereby certify that on May 23, 2016, I electronically filed the foregoing 

NORTH CAROLINA PHYSICIANS HEALTH PROGRAM, INC., WARREN 

PENDERGAST, M.D., GREGORY W. TAYLOR, M.D., and DAVID D. COLLINS, M.D.’S 

REPLY MEMORANDUM with the Clerk of Court using the CM/ECF system which will send 

notification of such filing to the following: 

Donald Carrington Davis 
Donald.davis@ackermanbrown.com 
Attorney for Plaintiff 
 
Andrew H. Erteschik 
aerteschik@poynerspruill.com 
 
John Michael Durnovich 
jdurnovich@poynerspruill.com 
Attorneys for North Carolina Medical Society 
 
Thomas H. Segars 
tom.segars@elliswinters.com 
 
Matthew W. Sawchak 
matt.sawchak@elliswinters.com 
Attorneys for North Carolina Medical Board, R. David Henderson, 
Scott G. Kirby, M.D., Cheryl Walker-McGill, M.D., Ralph C. 
Loomis, M.D., Janice E. Huff, M.D., and Pascal Udekwu, M.D. 

 
/s/ G. Gray Wilson 
G. Gray Wilson, N.C. Bar #7398 
WILSON & HELMS LLP 
110 Oakwood Drive, Suite 400 
Winston-Salem, NC  27103 
Phone: (336) 631-8866 
Fax: (336) 631-9770  
gwilson@wilsonhelms.com 
 
Attorney for Defendants North Carolina Physicians 
Health Program, Inc., Warren Pendergast, M.D., 
Gregory W. Taylor, M.D. and David D. Collins, 
M.D. 
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