
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION

No. 5:16-cv-00063-BO

KERNAN MANION, M.D.,

Plaintiff,

v.

NORTH CAROLINA MEDICAL BOARD,
et al.,

Defendants.

REPLY IN SUPPORT
OF THE NORTH CAROLINA
MEDICAL BOARD’S AND

BOARD-AFFILIATED DEFENDANTS’
MOTION TO DISMISS

Fed. R. Civ. P. 12(b)(1), 12(b)(2), 12(b)(6)

Pursuant to Local Civil Rule 7.1(f), the North Carolina Medical Board and the Board-

affiliated defendants1 respectfully submit this reply in support of their motion to dismiss. As the

Board and the Board-affiliated defendants showed in their initial brief (Board Mem. (DE 42)),

federal subject-matter jurisdiction over Dr. Manion’s claims is lacking, and Dr. Manion has failed to

state claims for relief. Dr. Manion’s counterarguments in his response (Resp. (DE 50)) fail.

I. ELEVENTH AMENDMENT IMMUNITY EXTENDS TO THE BOARD-AFFILIATED
DEFENDANTS AND DEFEATS DR. MANION’S ADA CLAIMS.

Dr. Manion concedes that, as a state agency, the Board is immune from suit, except for ADA

violations. (Resp. 5-6, 8.) He also does not deny that immunity covers the defendants in their

official capacities. (See Board Mem. 8.) He argues, though, that the Board-affiliated defendants are

not immune in their individual capacities. (Resp. 6.) He is mistaken.

A. Dr. Manion’s Dispute Is with the Board, Not Any Individual.

Although Dr. Manion names the Board-affiliated defendants in their individual capacities, “in

reality, [he] is suing them for actions taken by them in their official capacities.” Martin v. Wood,

772 F.3d 192, 195 (4th Cir. 2014). Dr. Manion’s arguments to the contrary are unsupported—and in

1 To clarify, Dr. Pascal Udekwu’s last name begins with a “U,” not with an “O.”
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some respects even contradicted—by his complaint.

First, Dr. Manion alleges (once) that all individual defendants—even those not affiliated with

the Board—were “personally involved” in “unconstitutional practices.” (Compl. ¶ 132.) That

conclusory allegation cannot circumvent the Eleventh Amendment. Martin, 772 F.3d at 196.2

Second, Dr. Manion states that the North Carolina Physicians Health Program (NCPHP)

exceeded “its statutory boundaries.” (Resp. 6 (quoting Compl. ¶ 127 (emphasis added)).) This does

not, however, show that the Board-affiliated defendants exceeded their authority.

Third, Dr. Manion argues that the Board’s “summary suspension” was ultra vires. (Id. at 6-

7.) His complaint admits, however, that the Board may “restrict, suspend, or revoke the license of a

licensee who is unable to practice with reasonable skill and safety to patients.” (Compl. ¶ 14.) He

also admits that his license was suspended “by reason of mental illness.” (Id. ¶ 73.) These

admissions show that the Board’s alleged actions were within its authority.

Finally, Dr. Manion argues that Eleventh Amendment immunity is unavailable to an official

whose actions are alleged to be “arbitrary.” (Resp. 6.) Dr. Manion’s authority for this proposition

has been vacated. See Gallipeau v. Berard, 971 F.2d 744 (1st Cir. 1992). The district court decision

in Gallipeau, on which Dr. Manion relies, rested on dicta from a case that was abrogated. See

Scheuer v. Rhodes, 416 U.S. 232, 235 (1974), abrogated by Harlow v. Fitzgerald, 457 U.S. 800, 814-

19 (1982). In any case, the argument overlooks Fourth Circuit law. See Martin, 772 F.3d at 196.

B. Ex Parte Young Does Not Allow Injunctions to Undo Past Events.

As the Board has shown, courts have rejected the application of Ex Parte Young in

circumstances such as this, where a litigant seeks an injunction to undo the effects of past conduct.

2 In fact, the allegations deemed insufficient in Martin were far more detailed than Dr.
Manion’s allegations. See 772 F.3d at 196. The Martin allegations described specific actions that
the individual defendants took. See id. at 194. Dr. Manion’s allegations concerning the Board-
affiliated defendants include no such descriptions. (Compl. ¶ 132.) Accordingly, the Board—not the
individual defendants—is the “real party in interest.” Martin, 772 F.3d at 196.
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(See Board Mem. 10-12.) Dr. Manion offers no authority in response.

C. Eleventh Amendment Immunity Is Not Abrogated for Dr. Manion’s ADA Claim.

Title II of the ADA abrogates Eleventh Amendment immunity only “insofar as Title II

creates a private right of action . . . for conduct that actually violates the Fourteenth Amendment.”

United States v. Georgia, 546 U.S. 151, 159 (2006). The abrogation inquiry is context-specific. See

id.; Constantine v. Rectors & Visitors of George Mason Univ., 411 F.3d 474, 488 (4th Cir. 2005).

Even if Title II abrogated immunity in one context, that does not mean that it abrogated immunity in

other contexts. See, e.g., Chase v. Baskerville, 508 F. Supp. 2d 492, 504-06 (E.D. Va. 2007)

(holding that Constantine did not extend to prison discrimination), aff’d, 305 F. App’x 135 (4th Cir.

2008). Here, then, the abrogation test is whether “Title II, as it applies to cases involving the

[licensing of medical professionals], represents a congruent and proportional response to a history

and pattern of unconstitutional disability discrimination by States and nonstate government entities.”

Constantine, 411 F.3d at 486.

Dr. Manion does not even try to meet this test. Although the Fourth Circuit has not

addressed the issue, the Tenth Circuit has held that Title II did not validly abrogate Eleventh

Amendment immunity for medical licensing decisions. Guttman v. Khalsa, 669 F.3d 1101, 1125

(10th Cir. 2012). After thoroughly analyzing this issue, the court concluded that “nothing in the

congressional record suggests Title II was a response to pervasive discrimination in the area of

professional licensing.” Id. at 1124. The court noted with concern that abrogating immunity in this

context “would require states to justify a significant range of rational, everyday licensing decisions

that would otherwise be constitutional.” Id. These points confirm that immunity remains intact here.

II. DR. MANION LACKS STANDING TO SEEK EQUITABLE RELIEF FOR PAST
EVENTS OR TO ASSERT CLAIMS ON BEHALF OF UNIDENTIFIED OTHERS.

Dr. Manion lacks standing to seek an injunction or declaration on the procedures that resulted

in the inactivation of his license. (See Board Mem. 12.) Dr. Manion’s response confirms that the
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relief he seeks is entirely retrospective for him: He seeks an order regarding “the policies and

practices that lead to summary license suspension[s].” (Resp. 9.)

Nor can Dr. Manion seek relief on behalf of non-party physicians. (Board Mem. 13.) He

cites no authority for his assertions that other, unidentified physician-licensees have a close

relationship with him or that they are incapable of protecting their interests. (See Resp. 10-11.)3

Kowalski v. Tesmer, 543 U.S. 125 (2004), forecloses third-party standing here. In Kowalski,

the Court held that a plaintiff fails to establish the close relationship required for third-party standing

if (1) he fails to show that “enforcement of the challenged restriction against the litigant[s] would

result indirectly in the violation of third parties’ rights,” and (2) he fails to identify the third parties.

Id. at 131 (quoting Warth v. Seldin, 422 U.S. 490, 510 (1975)). The same is true here. The denial of

Dr. Manion’s claim would not result in a violation of any other licensee’s rights. Dr. Manion has not

identified any third parties for whom he is seeking relief.4

III. YOUNGER ABSTENTION APPLIES TO THIS CIVIL ENFORCEMENT ACTION.

Dr. Manion suggests that Sprint Communications, Inc. v. Jacobs, 134 S. Ct. 584 (2013),

overruled the many cases that hold that state professional licensing proceedings support Younger

abstention. (Resp. 12; see Board Mem. 14.) To the contrary, Jacobs reinforced the rule that state

professional licensure proceedings are subject to Younger because they are “act[s] of civil

enforcement.” Jacobs, 134 S. Ct. at 592; see id. (discussing Middlesex Cty. Ethics Comm’n v.

Garden State Bar Ass’n, 457 U.S. 423 (1982)). Those proceedings are “akin to criminal

prosecution,” are initiated by the state, involve investigations, and often culminate in formal charges.

3 Dr. Manion does not contest that he lacks standing to assert claims on behalf of his patients.
(See Board Mem. 13 n.5.) Any such claims may be dismissed as abandoned.

4 Further, Dr. Manion offers no plausible reason why physician-licensees cannot assert their
own rights. He raises the specter of “anonymous tips” from “concerned citizen[s]” that might deter
physicians from asserting their own rights. (Resp. 11.) His complaint, however, does not allege this.
The suggestion also is contradicted by the fact that physicians often attempt to sue the Board. See,
e.g., Annotations to N.C. Gen. Stat. Ann. §§ 90-14 to -14.11 (West 2015).
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Id. All of these factors apply to the Board’s actions on Dr. Manion’s medical license. Indeed, in the

wake of Jacobs, the Fourth Circuit has affirmed a decision that Younger applies to state medical

licensing proceedings. See Battersby v. Carew, 601 F. App’x 225 (4th Cir. 2015), aff’g No. CA

8:14-761, 2014 WL 4269109, at *6 (D.S.C. Aug. 28, 2014).

Additionally, Dr. Manion’s argument that the state proceedings here are no longer pending

overlooks Moore v. City of Asheville, 396 F.3d 385, 396 (4th Cir. 2005), in which the Fourth Circuit

held that a state proceeding is still pending for Younger purposes when a litigant failed to exhaust

administrative appeals and defaulted on his state appellate rights. Dr. Manion does not even address

Moore. Instead, he argues that “[t]here was no appealable action by the Board” because he

suspended his own license. (Resp. 12.) That admission is fatal. If Dr. Manion had no right to seek

review in state court, he has no right to seek review now in federal court, because the scope of review

available in each court is the same. (See Board Mem. 15-16.)

Alternatively, if Dr. Manion could challenge the loss of his medical license, he had ample

opportunity to do so in state proceedings. (See id. at 15) Although he chose not to so, his state

proceedings remain “pending” for Younger purposes. Moore, 396 F.3d at 396.

IV. DR. MANION’S ATTEMPT TO AVOID QUASI-JUDICIAL IMMUNITY FAILS.

In a case that is indistinguishable from this one in all relevant ways, the Fourth Circuit has

held that quasi-judicial immunity extends to Board members and individuals who peer-review

physicians for potential actions by the Board. See Ostrzenski v. Seigel, 177 F.3d 245, 249, 253 (4th

Cir. 1999). Dr. Manion contends that the Board-affiliated defendants cannot assert quasi-judicial

immunity because they exercised no discretion and simply enforced the recommendations made by

the same sort of peer-reviewing physicians that Ostrzenski held were immune. (Resp. 14.) He offers

no authority for such an exception to quasi-judicial immunity.

V. THE BOARD-AFFILIATED DEFENDANTS HAVE QUALIFIED IMMUNITY.

Contrary to Dr. Manion’s arguments, qualified immunity does not simply “presuppose[ ] that
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a defendant acted reasonably.” (Id. at 15.) Instead, it protects “all but the plainly incompetent or

those who knowingly violate the law.” City & Cty. of San Francisco v. Sheehan, 135 S. Ct. 1765,

1774 (2015) (quoting Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011)). It does this by shielding

officials from liability unless controlling precedent placed the illegality of their actions “beyond

debate.” Id. (quoting al-Kidd, 563 U.S. at 741).

Dr. Manion offers no authority to meet this “exacting standard.” Id. He first points to the

state law that permits the Board to revoke a physician’s license for “[b]eing unable to practice

medicine with reasonable skill and safety to patients by reason of illness, . . . or by reason of any

physical or mental abnormality.” N.C. Gen. Stat. § 90-14(a)(5). But Dr. Manion’s complaint alleges

that he was diagnosed as “delusional” by one physician and as “mentally ill” by another. (Compl.

¶¶ 54, 72.) No case prohibits a Board prosecutor, faced with that record, from threatening license

revocation under section 90-14(a)(5). (See id. ¶¶ 73-74.)

Next, Dr. Manion offers a string of authorities that establish only general legal principles.

(Resp. 15-16.) The Supreme Court, however, has instructed courts “not to define clearly established

law at a high level of generality.” Mullenix v. Luna, 136 S. Ct. 305, 308 (2015) (quoting al-Kidd,

563 U.S. at 742). Instead, the “dispositive question is ‘whether the violative nature of particular

conduct is clearly established.’” Id. (quoting al-Kidd, 563 U.S. at 742). Dr. Manion’s citations do

not show that the particular violations he alleges were clearly established. The Board-affiliated

defendants, therefore, are entitled to qualified immunity.

VI. DR. MANION FAILS TO SHOW THAT ANY OF HIS CLAIMS ARE PLAUSIBLE.5

A. Dr. Manion Alleges Insufficient Facts for Individual Liability.

Dr. Manion merely alleges, in conclusory fashion, that the Board-affiliated defendants were

“‘personally’ involved” in the Board actions he complains of. (Resp. 18 (quoting Compl. ¶ 132).)

5 Dr. Manion has abandoned his state-law claims for intentional and negligent infliction of
emotional distress. (See Resp. 24.) Those claims, therefore, deserve dismissal.
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Incidentally, as an additional argument to what Pendergast will allege - that I was concealing information from Dr. Carter - if I was able to conceal such “delusional beliefs” from Dr. Carter, then clearly I must not be that mentally ill and it proves that I can contain my beliefs and not “contaminate” patient care.
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He thus fails to “allege any facts showing [that the individual defendants] personally made decisions

regarding” any unlawful actions. Vuyyuru v. Jadhav, No. 3:10-CV-173, 2011 WL 1483725, at *12

(E.D. Va. Apr. 19, 2011) (emphasis added), aff’d, 501 F. App’x 294 (4th Cir. 2012). Because Dr.

Manion has failed to clear that threshold pleading requirement, his claims against the individuals

should be dismissed.

B. Dr. Manion Admits to Accepting a Resolution in Lieu of a Hearing.

Dr. Manion does not dispute that his procedural due process rights did not attach when the

Board was investigating him. (See Resp. 18-19; Board Mem. 22-23.) His only argument on

procedural due process is that the Board prejudged his case when the Board’s prosecutor threatened

him with license revocation. (Resp. 18.) Dr. Manion’s allegations defeat that argument.

As Dr. Manion admits, he suspended his license “in exchange for a ‘Letter of Concern’ being

entered into his permanent record and the charges brought against him being dismissed with

prejudice.” (Id. at 12 (emphasis added).) Because he “chose not to pursue” a hearing to contest these

charges, Dr. Manion cannot plausibly allege that the hearing that he could have had would not have

been meaningful. Guthrie v. McClaskey, No. 1:11cv00061, 2012 WL 5494457, at *5 (W.D. Va.

Nov. 13, 2012).

C. Dr. Manion’s Disagreement with the Board’s Concern Over His Fitness to Practice
Medicine Is Not a Basis for a Substantive Due Process Claim.

In an attempt to satisfy the “shocks the conscience” standard for a substantive due process

claim, Dr. Manion argues that the Board had no reason to require him to be evaluated or to consider

suspending his license. (See Resp. 20.) That argument is contradicted by the complaint, which

alleges that a police department expressed concern to the Board over Dr. Manion’s mental health,

and that two physicians diagnosed him as mentally ill. (Compl. ¶¶ 47, 54, 72.) These diagnoses and

concerns provided a justification for the Board’s actions as alleged.
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4) Further, if one of those physicians was Dr. Pendergast (as it has to be), then in fact, the argument that he conducted “peer review” is necessarily invalid and all arguments resting on this having been a peer review are moot. If it was a forced mental evaluation, at that illegally conducted after having received a bill of good health form Carter, then a) it was obviously a 4th amendment violation; and b) as a compulsory dx eval, I have many rights to protect me against such intrusion.
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To satisfy the “shocks the conscience” standard, Dr. Manion must show that the Board’s

actions were “unjustified by any circumstance or governmental interest.” Snider Int’l Corp. v. Town

of Forest Heights, 739 F.3d 140, 150 (4th Cir. 2014). Dr. Manion cannot do that.

D. Dr. Manion’s Fourth Amendment Claim Is Time-Barred.

Dr. Manion provides no answer to the point that his Fourth Amendment claim, which is

based on activities in 2011 and 2013, is time-barred. (See Resp. 20-21; Board Mem. 25-26.) Instead,

he attempts to revise his complaint by arguing that the Board “ordered him” to undergo a psychiatric

evaluation in 2015. (Resp. 20.) He never alleges, however, that he was evaluated in 2015. In fact,

he chose not to undergo any evaluations that year. (Compl. ¶ 80.) Dr. Manion’s actual Fourth

Amendment claim is based on “undergo[ing] unnecessary and invasive . . . diagnostic evaluations.”

(Id. ¶ 166 (emphasis added).) Because any examinations occurred outside the limitations period, this

claim is time-barred.

Moreover, Dr. Manion’s allegation that he “declined” to undergo an evaluation in 2015

proves that he was never forced to undergo any search. (Id. ¶ 80.) His Fourth Amendment theory is

therefore implausible. (See Board Mem. 26.)

E. Dr. Manion Alleges Only Unilateral Actions, Not a Conspiracy.

To sustain his section 1985 claim, Dr. Manion must allege “concrete facts” demonstrating

that the defendants entered into an agreement to deprive him of his civil rights. Barrett v. Bd. of

Educ., 13 F. Supp. 3d 502, 512 (E.D.N.C. 2014). Instead, he alleges unilateral actions by the

defendants that do not demonstrate a conspiracy: first, that NCPHP exceeded its authority under a

memorandum of understanding with the Board; and second, that the Board automatically ratifies

recommendations of NCPHP. (Resp. 21 (citing Compl. ¶ 169).) Neither of these alleged unilateral
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actions shows that the Board and NCPHP unlawfully conspired on anything.6

F. Dr. Manion’s ADA Claim Is Time-Barred.

Dr. Manion contends that a four-year statute of limitations applies to his ADA claim because

his claim was “made possible by” the 2008 amendments to the ADA. (Id. at 22-23 (citing Dickinson

v. Univ. of N.C., 91 F. Supp. 3d 755, 764 (M.D.N.C. 2015).) The cases he cites in support of this

position, however, address ADA claims that are not at issue here. See Bray v. Town of Wake Forest,

No. 5:14-CV-276-FL, 2015 WL 1534515, at *11 (E.D.N.C. Apr. 6, 2015) (holding that the 2008

amendments made possible a pregnant woman’s claim of disability for her inability to lift heavy

weights); Dickinson, 91 F. Supp. 3d at 766 (holding that the 2008 amendments made possible a claim

of disability for “severe migraine headaches and a disorder known as Polycystic Ovary Syndrome”).

Dr. Manion’s claim—that he was “regarded as” mentally ill, making it unsafe for him to

practice—was, in fact, possible prior to the 2008 amendments. The ADA’s definition of “disability”

at that time included “mental illness.” Atkins v. USF Dugan, Inc., 106 F. Supp. 2d 799, 803

(M.D.N.C. 1999). Although it is true that, before the 2008 amendments, a plaintiff also needed to

show that an impairment limited a “major life activity,” the regulations identified “working” as a

“major life activity.” Id. at 804, 807-08. Accordingly, Dr. Manion’s claim was possible before the

2008 amendments, so the two-year limitations period applies. (See Board Mem. 27-28.)7

G. Dr. Manion’s New ADA Theory Is Not Alleged in the Complaint, and His Own
Argument Contradicts Any Claim of Disability Discrimination.

Dr. Manion’s ADA arguments are also implausible for two reasons.

6 Dr. Manion does not argue that the memorandum of understanding is unlawful. Rather, he
contends that the violation of that agreement is unlawful.

7 Dr. Manion cannot avoid the two-year statute by restarting the clock in 2015, when he sought
reinstatement. (See Resp. 23.) His claim for being regarded as mentally ill accrued in 2013, when he
suspended his license. (See Compl. ¶ 76.) His inability to practice medicine now is a “continuing
effect of [that] original decision,” not the result of any “continuing violation.” A Soc’y Without A
Name v. Virginia, 655 F.3d 342, 349 (4th Cir. 2011).
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First, Dr. Manion’s new theory of liability—that he was treated “differently than other

similarly situated physicians who were not regarded as disabled”—is irrelevant. (Resp. 24.) The

complaint contains no allegations of disparate treatment.

Second, Dr. Manion’s own arguments foreclose a claim that he was discriminated against for

being perceived as mentally ill. In his brief, Dr. Manion contends that “he did not lose his license

because Defendants actually believed he was [mentally ill,]” but rather because he would not

cooperate with NCPHP. (Id. at 2; see id. at 7.) This argument is incompatible with him actually

being “regarded as” mentally ill. For these reasons, his ADA claim is implausible.

CONCLUSION

For the foregoing reasons, the moving defendants respectfully request that the Court dismiss

Dr. Manion’s complaint and grant all other relief that the Court considers just.

This 6th day of June, 2016.

ELLIS & WINTERS LLP

/s/ Matthew W. Sawchak
Matthew W. Sawchak
N.C. State Bar No. 17059
matt.sawchak@elliswinters.com
Thomas H. Segars
N.C. State Bar No. 29433
tom.segars@elliswinters.com
Paul M. Cox
N.C. State Bar No. 49146
paul.cox@elliswinters.com
P.O. Box 33550
Raleigh, NC 27636
Telephone: (919) 865-7000
Facsimile: (919) 865-7010
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This 6th day of June, 2016.

/s/ Matthew W. Sawchak
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